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THE HISTORY OF THE REGISTER OF 
ORIGINAL WRITS. 


E Natura Brevium, Of the Nature of Writs,—such is 
the title of more than one well-known text-book of our 
medizval law. Legal Remedies, Legal Procedure, these are the 
all-important topics for the student. These being mastered, a 
knowledge of substantive law will come of itself. Not the nature 
of rights, but the nature of writs, must be his theme. The 
scheme of “original writs”’.is the very skeleton of the Corpus 
Juris. So thought our forefathers, and in the universe of our 
law-books, perhaps in the universe of all books, a unique place 
may be claimed for the Registrum Brevium,—the register of 
writs current in the English Chancery. It is a book that grew 
for three centuries and more. We must say that it grew; no 
other word will describe the process whereby the little book 
became a big book. In its final form, when it gets into print, 
it is an organic book; three centuries before, it was an organic 
book. During these three centuries its size increased twenty- 
fold, thirty-fold, perhaps fifty-fold; but the new matter has not 
been just mechanically added to the old, it has been assimilated 
by the old ; old and new became one. 

It was first printed in Henry VIII.’s reign by William Rastell. 
Rastell’s volume contained both the Register of Original Writs 
and the Register of Judicial Writs. The former is dated in 1531; 
at the end of the latter we find accurate tidings — “Thus endyth 
thys booke callyd the Register of the wryttes oryggynall and 
judiciall, pryntyd at London by William Rastell, and finished the 
xxviii day of September in the yere of our lorde 1531 and in 
the xxiii yere of the rayne of our soverayn lord kyng Henry the 
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eyght.” Whether this book was ever issued just as Rastell 
printed it I do not know; what I have seen is Rastell’s book 
published with a title-page and tables of contents by R. Tottel, in 
1553. In 1595 a new edition was published by Jane Yetsweist, 
and in 1687 another, which calls itself the fourth, was printed by 
the assigns of Richard and Edward Atkins, together with an 
Appendix of other writs in use in the Chancery and Theloall’s 
Digest. In 1595 the publisher made a change in the first writ, 
substituting “ Elizabetha Regina” for ‘“‘Henricus Octavus Rex ;” 
the publisher of 1687 was not at pains to change Elizabeth into 
James II. In other respects, so far as I can see from a cursory 
examination of Rastell’s book (which I am not fortunate enough 
to possess), no changes were made; the editions of 1595 and 1687 
are reproductions of the volume printed in 1531, and the corre- 
spondence between them is almost exactly, though not quite 
exactly, a correspondence of page for page. 

Coke speaks of the Register as “the ancientist book of the law.” } 
In no sense can we make this saying true. But to ask for its date 
would be like asking for the date of one of our great cathedrals. 
In age after age, bishop after bishop has left his mark upon the 
church; in age after age, chancellor after chancellor has left his 
mark upon the register. There is work of the twelfth century in 
it ; there is work of the fifteenth century, perhaps of the sixteenth, 
in it. But even this comparison fails to put before us the full 
ineptitude of the question, What is the date of this book? No 
bishop, no architect, however ambitious, could transpose the 
various parts of the church when once they were built; he could 
not make the crypt into a triforium; but there was nothing to 
prevent a reforming chancellor from rearranging the existing writs 
on a new plan; from taking “ Trespass” from the end of the book 
and thrusting it into the middle. No; to ask for the date of the 
Register is like asking for the date of English law. 

When we take up the book for the first time we may, indeed, be 
inclined to say that it has no arrangement whatever, or that the 
principle of arrangement is the principle of pure caprice. But a 
little examination will convince us that there is more to be said. 
Every now and again we shall come across clear traces of 
methodic order, and probably in the end we shall be brought 





1 Preface to 9 Rep. 
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to some classification of the forces which have played upon the 
book. The following classification may be suggested : (1) Juristic 
logic; (2) practical convenience ; (3) chronology; (4) mechani- 
cal chance. Let me explainwhat I mean. We might expect that 
the arrangement of such a work would be dictated by formal 
jurisprudence ; we might expect that the main outlines would be 
those elementary contrasts of which every system of law must 
take notice, —real, personal—petitory, possessory — contract, 
tort. Again, knowing something of the English writs, we might 
expect to find those which begin with “ Precipe” falling into a 
class by themselves; or, again, to find that those which direct a 
summons are kept apart from those which direct an attachment ; 
or, again, to find that writs of “ Justicies,” z.e., writs directing the 


- sheriff to do justice in the county court, are separated from writs 


destined to bring the defendant into the king’s own courts. Well, 
in part we may be disappointed; but not altogether: formal 
jurisprudence has had something to do with the final result, 
though not so much as might be expected. The printed book 
begins, and every MS. that I have seen, whether it comes from 
Henry III.’s day or Henry VI.’s, begins with the writ of right. 


- Now, there is logic in this; for whatever actions are “ personal,” 


whatever acts are “ possessory,” — and different ages hold different 
opinions about this matter, — there can be no doubt that the action 


‘ begun by writ of right is “real” and “petitory” or “droiturel.” 


Our Register then begins with the purest type of a real and 
droiturel action. And the logic of jurisprudence has left other 
marks, especially near the end of the book, where we find Novel 
Disseisin, Mort d’ Ancestor, Cosinage and Writs of Entry, following 
each other, in what we shall probably call their “natural order.” 
Still, such logic will not, by any means, explain the whole book. 
It would be quite safe to defy the student of “general jurispru- 
dence” to find Trespass, or Covenant, or Quare Impedit, by the 
light of first principles. 

Then, again, practical convenience has had its influence. The 
first twenty-nine folios of the printed Register are taken up 
by the Writ of Right, and other writs which have generally col- 
lected around that writ. Then a new section of the book begins 
(f. 30-71) ; it is devoted to writs which the modern jurist would 
describe as being of the most divers natures; but they all have 
this in common, that in some way or another they deal with 








100 HARVARD LAW REVIEW. 


ecclesiastical affairs and the clerical organization. The link 
between this group and that which it immediately succeeds is (f. 
29b) the Writ of Right of Advowson. It is a Writ of Right; but 
having once come across the advowson it is convenient to dispose 
of this matter once and for all, to introduce the Assize of Darrein 
Presentment, which is thus torn away from the other possessory as- 
sizes, the Quare Impedit, the Quare Incumbravit, the Juris Utrum, 
and so forth. This brings us into contact, if not conflict, with the 
church courts; so let us treat of Prohibitions to Court Christian, 
whether these relate to advowsons, land, or chattels, and while we 
are about it we may as well introduce the De excommunicato 
capiendo, and so forth ; then we shall have done with ecclesiastical 
affairs. Here, to use the terms that I have ventured to suggest, we 
see “practical convenience” getting the better of “juristic logic ;”’ 
or, to put it in other words, matter triumphing over form. But 
form’s turn comes again. We have done with the church; what 
topic should we turn to next? The answer is, “ Waste.” But why 
waste, of all topics in the world? Because, until the making of a 
certain statute, duly noticed in our Register, the action of waste 
was an action on a royal prohibition against waste.!_ “ Prohibition” 
is the link which joins “waste” to “ecclesiastical affairs,” 

Yet another principle has been at work. A section in the 
middle of the book is devoted to Brevia de Statuto, writs that are 
founded on comparatively modern statutes. What keeps this group 
of writs together is neither “form” nor “matter,” but chronol- 
ogy ; they are recent writs, for which neither logic nor convenience 
has found a more appropriate place. In short, we have here an 
appendix. But it is an appendix in the middle of the book. We 
can hardly explain its appearance there without glancing at the 
MSS. ; but even without going so far we can still make a guess. 
When these statutory writs have been disposed of, we almost 
immediately (f. 196b) come upon what seems a_ well-marked 
chasm. Suddenly the Novel Disseisin is introduced, and then for 
a long while logic reigns, and we work our way through the posses- 
sory actions. If we find, as we may find, a MS. which has 
several blank leaves before the Novel Disseisin, which honors 
the Novel Disseisin with an unusual display of the illuminator’s 
art, we have made some way towards a solution of the problem. 
At one time the book was in mechanically separate sections, and 





1 Stat. Westm, II., c. 14. 
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the end of one of these sections was a convenient place for a 
statutory appendix. 

After all, however, it is improbable that we shall ever be able to 
explain in every case why a particular writ is found where it is 
found, and not elsewhere. The vis znertie must be taken into 
account. Writs collected in the Chancery; now and again an 
enterprising Chancellor or Mgster might overhaul the Register, 
have it recopied, and in some small degree rearranged; but the 
spirit of a great official establishment, with plenty of routine work, 
is the spirit of leaving alone; the clerks knew where to find the 
writs ; that was enough. 

The MS. materials for the history of the Register are abundant. 
The Cambridge University Library possesses at least nineteen Reg- 
isters, some complete, some fragmentary ; the number at the British 
Museum is very large. Over the nineteen Cambridge Registers I 
have cast my eyes. They are of the most various dates. In 
speaking about their dates it is necessary to draw some distinctions. 
In the first place, of course, it is necessary to distinguish between 
the date of the MS. and the date of the Register that it contains, 
for sometimes it is plain that a comparatively modern hand has 
copied an ancient Register. In the second place, as already said, 
it is useless to ask the date of a Register, or of a particular Regis- 
ter, if thereby we mean to inquire for the date when the several 
writs contained in it were first issued, or first became current ; the 
various writs were invented in different reigns,in different centuries. 
The sense that we must give to our inquiry is this: at some time 
or another the official Register of the Chancery was represented 
by the MS. now before us ; what was that time? It will be seen, 
however, that the question in this form implies an assumption 
which we may not be entitled to make, — the assumption that our 
MS. fairly represents what at some particular moment of time was 
the official Chancery Register. I have as yet seen no MS. which 
on its face purported to be an official MS., or a MS. which be- 
longed to the Chancellor or any of his subordinates. In very many 
cases the copy of the Register is bound up in a collection of stat- 
utes and treatises, the property of some lawyer or of some relig- 
ious house. Often an abbey or priory had one big volume of 
English law, and in such volumes it is common to find a Regis- 
trum Brevium. Such volumes were lent by lawyer to lawyer, by 
abbey to abbey, for the purpose of being copied, and it is clear that 





102 HARVARD LAW REVIEW. 


a copyist did not always conceive himself bound to reproduce with 
mechanical fidelity the work that lay upon his desk. Thus, many 
clerks are quite content that the names of imaginary plaintiffs and 
defendants should be represented by A and B, while another will 
make “ John Beneyt’’ a party to every action, and suppose that 
all litigation relates to tenements at Knaresborough, We have 
not to deal with the dull uniformity of printed books ; notwo MSS. 
are exactly alike; every copyist puts something of himself into 
his work, even if it be only his own stupidity. Thus, settling dates 
is a difficult task. Sometimes, for example, a MS. which gives 
the Register in what, taken as a whole, seems a comparatively 
ancient form, will just at a few places betray a knowledge of com- 
paratively modern statutes. Gradually, however, by comparing 
many MSS., we may be able to form some notion of the order in 
which, and the times at which, the various writs became recog- 
nized members of the Corpus Brevium. 

It will be convenient to mention here that one of the most ob- 
vious tests of the age of a Register is to be found in the wording 
of those writs which expressly mention a term of limitation. There 
are three such writs ; namely, the Novel Disseisin, the Mort d’An- 
cestor, and the De nativo habendo. Now, at the beginning of 
Henry III.’s reign (1216), the limiting period for the Novel Dis- 
seisin seems to have been the last return of King John from Ire- 
land, but in 1229, or thereabouts, there was a change, and Henry’s 
first coronation at Westminster became the appointed date;1 
the Mort d’Ancestor was limited to the time which had elapsed 
since Richard’s coronation. -The Statute of Merton (1236), or 
rather, as I think, an ordinance of 5th Feb., 1237, fixed Henry’s 
voyage into Brittany as the period for the Novel Disseisin, and 
John’s last return from Ireland as the period for the Mort d’An- 
cestor and De Nativo.2 Statute of Westminster the First (1275, 
cap. 39) named for the Novel Disseisin Henry’s first voyage into 
Gascony, for the Mort d’Ancestor and for the De Nativo Henry’s 





1 This change I infer from the cases in Bracton’s Note Book. On 18 July, 1822, a 
writ was sent to Ireland, fixing Richard’s death as the period for the Mort d’Ancestor, in 
order to assimilate Irish to English law. See Sweetman’s Calendar of Irish Documents 
p. 160, 


2 Bracton’s Note Book, vol, i,, p, 106; vol. iii., p. 230. Compare the Irish writ given 
in Statutes of the Realm, i., p. 4. The Statute of Merton in its printed form mentions 
not Brittany, but Gascony. 
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coronation. As no further change was made until Henry VIII.’s 
day, this test is applicable only to the very earliest Registers. For 
Registers of the fourteenth century, however, we can-use a some- 
what similar criterion ; when they mention Henry IIL, as they call 
him “pater noster,” or “avus,” or “proavus noster.” But, good 
though such tests may be, they are by no means infallible. A 
man copying an already ancient Register might well be tempted 
to tamper with phrases that were obviously obsolete; and, again, 
we shall have cause to doubt whether even in the Chancery itself 
a new statute of limitations always sets the clerks on promptly 
overhauling their ancient books and making the necessary cor- 
rections ; great is the force of official laziness. Still, these. writs 
which mention periods of limitation are the parts of the Register 
which first attract the critic’s eye. 

But there is yet another difficulty. Are we justified in assum- 
ing that there always, or ever, was in the Chancery, some one 
document which borethe stamp of authority,and which was the 
Register for the time being? I doubt it. The absolutely accurate 
officialism to which we are accustomed in our own day is, to a 
large extent, the product of the printing press. The cursitors and 
masters of the medizval Chancery had no printed books of 
precedents. It is highly probable that each of them had his MS. 
books ; that these books were transmitted from master to master, 
from cursitor to cursitor, and that they differed much from each 
other in details To have prevented them from differing would 
have been a laborious and a needless task. This thought will be 
brought home to us by several passages in the printed book. In 
the first place, it is full of notes and queries: the writer expresses 
his doubts as to the best way of formulating this or that writ ; he 
tells us what some think, what others think, what some do, and 
what others do; occasionally he speaks to us in the first person, 
says “credo” and “je croye,” and even points out that this Regis- 
ter differs from other registers.? It is in this way that we may 





1 As regards the Novel Disseisin the change, if any, was but nominal; the first 
‘* voyage into Gascony” of the Statute of 1275 was “the voyage to Brittany” of the 
ordinance of 1237. In 1230 Henry went to Brittany, and thence to Gascony. 

2 The “ Cursitores,” or “Clerici de cursu,” were the clerks who issued the writs of 
course. The name of Cursitor street still marks the site of their ancient home. As to 
their duties, see Fleta, p. 78. 

8Thus, f. 3 b, ** quaere comment le brief serra fait ou sile brief gyst;” f.6b, ‘‘quibusdam 
videtur quod debeat scribi in istis brevibus etc.;’’ f. 9, “ sapientes et jurisperiti dicunt;” 
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explain the somewhat capricious selection of writs that the printed 
book presents. It naturally includes all the common forms that 
are in daily use; but it includes, also many forms of a highly 
specialized kind, — forms which set forth the facts of cases which 
have happened once, but are by no means likely to happen again. 
The Chancery undoubtedly had some power in itself to devise such 
“writs upon the special case ;’ not unfrequently it was ordered 
to make a writ suited to the very peculiar circumstances of a case 
which had been brought before the Council, or before the Parlia- 
ment, just because none of the common writs would meet it.! Of 
such “drevia formata” we get a selection, but only a selection. 
Some are preserved because they will be useful as precedents, others, 
as it seems to me, because they are curiosities and not likely to 
form precedents.? In many quarters we see more signs of private 
enterprise than of official redaction. A considerable number of 
specially worded writs bear the name of Parning,—a number out 
of all proportion to the brief two years during which that famous 
common lawyer held the great seal. He had the good fortune, 
we may suppose, to have some industrious clerk for an admirer ; 
his predecessors and successors were less lucky.’ I greatly doubt, 


f. to b, ‘*secundum quosdam. . . sed alii dicunt;” f. 16, “‘et est contra registrum;” 
f. 27 b, ‘‘secundum quosdam fiant duo brevia;” f. 29 b, ‘‘ secundum quosdam;”’’ f. 97 b, 
**Nota quod non debet diciin brevi predicto specialem auctoritatem ad hoc habentium 
prout in quibusdam registris invenitur;” f. 108 b, ‘‘ Nota per Thomam de Newenham; 
tamen alii clerici de cursu contradicunt;” f 120 b, “ Tamen quaere. . . . per plusors 
sages dit est;” f. 121 b, ‘*Les Maistres de la Chancerie ne voudrient agreer a cest clause;”’ 
f.133,‘‘ Nota quidam addunt in istis tribus brevibus,etc.;” f.134 b, ‘“Vide de breve Statutum 
W. 2. c. 14 pro ista materia quia hic male reportatur;”’ f, 183 b, ‘‘Nota secundum quosdam 

. . etideo quaere inde;” f, 172 b, ‘Je croye que son brief nest pas le pire;” f. 184 b, 
‘Credo quod istud breve vacat;”’ f. 200, ‘‘Ascuns gents dirent— f, 208 b, “In breve de post 
disseisina non dicatur ¢am de illis, etc., secundum Escrick;” f, 243 b, “Mes le brief. . . 
est le meillour come cest register voet;’’ f, 269, ‘‘Ista clausula. . . . . non continetur 
in statuto sed additur per quosdam jurisperitos.” 

1 The necessity for specialized writs is often noticed in the endorsements on petitions 
to Parliament; ¢.g.,in those of 14 Edw. II., Ryley’s Placita, p. 408, ‘‘Habeat breve nove 
disseisinz in suo casu;’’ p. 409, ‘‘Adeat Cancellarium et habeat ibi breve in suo casu;”’ 
p- 412, “‘ Habeat breve de conspiratione formata [conformatum] in suo casu;” p. 423, 
‘* Habeat breve de conspiratione in Cancellaria in casu suo formandum;” p, 421, ‘‘Habeant 
brevia suis casibus conveniencia.” So in the Register we find writs issued by order of the 
Council; e.g., f. 64, “per consilium;”’ f. 114, a writ founded on a Parliamentary petition; 
f. 124, ‘* per consilium;” f. 125, ‘‘per consilium.” 

2F, 64 b, “Istud attachiamentum est notabile valde;” f. 224, “‘ Nota quod istud breve 
sigillatum fuit et quassabille ut dicebatur pro veritate.”” 

8 Parning appears on f. 13 b, 16b, 35, 69, 99 b, 100 b, 132, 136; in some other cases, 
though he is not named, we can tell, from the date of the writ, that it belongs to his 
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then, whether we have in strictness a right to speak about the 
Register of a given period, as though there were some one docu- 
ment exclusively or preéminently entitled to that name; rather 
we should think of ¢he Register as a type to which diverse registers 
belonging to diverse masters and clerks more or less accurately 
conformed. About common matters these manuscripts agreed ; 
about rarities and curiosities there was difference, and room for 
difference. There was no great need for a perfectly stereotyped 
uniformity ; the fact that a writ was penned, and that it passed 
the seal, was not a fact that altered rights or secured the plaintiff 
a remedy; it still had to run the gauntlet in court, and might 
ultimately be quashed as unprecedented and unlawful. It is clear, 
indeed, that the granting of specially worded writs was regarded 
as an important matter, which required grave counsel and con- 
sideration ; the masters were consulted as a body ; sometimes it 
would seem as though the opinion of the justices was taken before 
the writ issued.1_ A chancellor, a master, even a cursitor, cannot 
have liked to see his writs quashed ; and, though writs were quashed 
very freely, as the Year Books witness, still, if I mistake not, it will 
be found that in most cases the fault lay rather with the plaintiff 
or his advisers than with the Chancery; he had got an inappro- 
priate writ, but not one that was in any respect contrary to law. 
Any notion that the Chancery was a Romanizing institution, that 
the learning of the masters was the learning of civilians, is rudely 
repelled by the Register. Whatever academic training in Roman 
and canon law the masters may have had, they were English 





chancellorship. He is the only Chancellor that appears prominently, A certain 
Herleston appears in three places, f, 49, 80 b, 261; f. 261, “Hoc breve concessum 
fuit . . . . per cancellarium Lescrop et W. de Herleston,” —i. ¢. (as I 
understand it) this writ was granted by the Chancellor, G. le Scrope, the Chief Justice, 
and W. de Herleston; the date of this writ seems to be 19 Edward III. Herleston was a 
Master in Chancery under Edward III. So, again, one Thomas of Newenham gets 
mentioned as a maker of writs; he seems to have been a Master under Edward III. and 
Richard II.; apparently we owe to him a writ against a vendor of a blind horse, who 
warranted it sound; see f. 108, 108 b, 151 b. 

1 Reg. Brev. Orig. f. 78 b, ‘‘Et les maistres W. de Aym. [Ayremine, Master of the 
Rolls ?] et autres ” expressed an opinion about a writ which does not commend itself to 
the annotator; f. 121 b,‘*Les Maistres de la Chancerie ne voudrient agreer a cest clause; ” 
f. 131 b, “Ceux brefs furent enseales per tants les sages de la chancerie, per assent des 
serjeants le Roy et autres sages asses” [Nota quod hoc verbum asses non est verbum 
Anglicum sed verbum Franciscum]; f. 200, ‘‘Istud breve fuit concessum de assensu 
W[illelmum] de T[horpe] capitalis justiciarii et aliorum justiciorum de banco et cleri- 
corum de cancellaria.” 
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lawyers, daily engaged in watching the development of English 
law in English courts, in reading the Year Books, and in “ writ- 
ing up” decisions in the margins of their Registers. Still, to 
return to my point, the granting of a newly worded writ was no 
judicial act; to grant one which could not be maintained was no 
act of justice ; it might be a very proper experiment. 

The Register of which I am speaking is the Register of Origi- 
nal Writs. The printed book contains also a Register of Judicial 
Writs. The difference between Original Writs and Judicial Writs 
is generally known. Roughly speaking, we may put it thus: An 
original writ is a writ whereby litigation is commenced ; its type 
is a common writ of trespass or debt, whereby the sheriff is di- 
rected to compel the defendant to appear in court and answer the 
plaintiff ; on the other hand, a judicial writ is a writ issued during 
the course of an action, either before or after judgment ; thus, the 
re-summons of one already summoned, a venire facias for jurors, a 
fieri facias, an elegit,— these may be taken as types of judicial writs. 
But, in strictness, we are hardly. entitled to bring into our defi- 
nitions any particularization of the character of the writs. The 
technical distinction seems to have been a simpler one: the 
original writ issues out of the Chancery, the judicial issues out of 
a Court of Law; we can say no more. It sometimes happens 
that the same writ can be obtained in the Chancery or in the 
Common Pleas; in term time one gets it from the court, in vaca- 
tion one goes to the Chancery ; such a writ will, therefore, have its 
place in both Registers, the Original andthe Judicial! And .very 
many of the documents which find a place in the former cannot be 
described as writs originating litigation ; they relate to litigation 
that has beenalready begun. A tenant in an action begun by writ 
of right puts himself on the grand assize while yet the action is in 
the court baron or county court ; the writ summoning the electors 
of the grand assize will issue out of the Chancery, and we must 
look for it in the Register of Original Writs. The same Register 
contains numerous writs evoking litigation from the local courts,— 
writs of pone, certiorari, recordari facias,and so forth. But, further, 
the fully developed Registrum Brevium Originalium contains great 
masses of documents which neither originate nor evoke litigation,— 
pardons, protections, safe-conducts, licenses to elect bishops and 
abbots, orders for the election of coroners and verderers, letters 





1 Reg. Brev. Orig. f, 32, 69 b. 
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whereby the king presents a clerk, fiscal writs addressed to the 
Barons of the Exchequer, writs to escheators, and so forth, in rich 
abundance ; even letters to foreign princes, begging them to do jus- 
tice to Englishmen, find a place in the collection! Many of these 
formulas, it may be, were never known as dvevia originalia, and 
some were not drvevza at all; still, it would be very difficult to say 
where the original writs left off, for a great deal of what we might 
call fiscal and administrative work was done under quasi-judicial 
forms, and by the use of quasi-judicial machinery. The Excheq- 
uer, according to our ideas, was half law court and half financial 
bureau. The collection of the revenue, the management of the 
king’s demesnes and feudal rights, were carried on by means of 
writs, inquests, verdicts, very similar to those which determined the 
rights of litigants. And happy it may be for us that no stricter 
separation was made between ordinary law and administrative law. 
Our present point, however, must be merely that all this great 
mass of miscellaneous matter is collected into the Register of 
Original Writs, and thus gets mixed up with the formulas of 
ordinary litigation. The later the MS. of the Register the 
larger is the proportion’ which the administrative documents 
bear to the writs which originate or evoke litigation, and, 
as we shall see hereafter, the general scheme of the book had 
become fixed at a time when it was still chiefly made up of writs 
subserving the process of litigation between subject and subject. 

These things premised, it may be allowed me to make a few 
remarks about the early history of the Register. 

It is highly probable that so soon as our kings began to 
interfere habitually with the ordinary course of justice in the 
communal and feudal courts, and by means of writs to draw mat- 
ters into their own court, the clerks of the chancery began to col- 
lect precedents of such writs, and it well may be that some of the 
formulas that they used were already of high antiquity. But the 
careful reader of Mr. Bigelow’s “ Placita”’ will, as I think, be led 
to doubt whether before the reign of Henry II. there was anything 
that could fairly be called a Regzistrum Brevium, and the student 
of Maddox’s Exchequer will be inclined to hold that there were no 
writs that could be obtained “as of course” (de cursu) by appli- 





1 Reg, Brev. Orig., f. 129 
2 Brunner, Enstehung der Schwurgerichte, p, 78, compares the dreve de recto with the 
Frankish indiculus communitorius. . 
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cation to subordinate officials. Nothing was to be had for nothing ; 
the price of writs was not fixed, and every writ was, in the 
terms of a later age, “‘a writ upon the special case.” Before the 
end of Henry’s reign there had been a great change, though the 
practice of selling royal aid (theoretically it was rather “aid” than 
justice’ that was sold) was by no means atanend. Already 
when Glanvill wrote there were many writs drawn up “ in common 
form ;” so drawn up, that is, as to cover whole classes of disputes. 
Let us follow him in his treatment of them. Not impossibly he 
took them up in the order in which they occurred in an already 
extant Chancery Register, and, as we shall see hereafter, the 
arrangement of the Register in much later times conforms, as 
regards some of its main outlines, to the arrangement of Glanvill’s 
treatise. 

In his first book he begins (cap. 6) with the Precipe quod 
veddat for land, which he treats as the normal commencement of a 
petitory action. In the second book we have (cap. 8, 9) the 
writs of peace granted when a tenant has put himself on the grand 
assize ; then (cap. 11) the writ summoning the electors of the 
grand assize, and (cap. 15) the writ summoning the recognitors. 
The third book, on warranty, does not give us any “original ” writ. 
In the fourth book (cap. 2) occurs the Writ of Right of Advowson, 
the Writ (cap. 8) Quo advocato se tenet in ecclesia; a Prohibition 
(cap. 13) to ecclesiastical judges against meddling with a cause 
touching an advowson, and (cap. 14) a summons on breach of such 
a Prohibition. The fifth book, on serfage, gives us (cap. 2) 
the De libertate probanda. The sixth books turns to dower, and 
contains (cap. 5) the Writ of Right of Dower, a writ of Pone 
(cap. 7) for removing the case from the county court, the Writ 
(cap. 15) of Dower unde nihil habet, and the Writ (cap. 18) 
of Admeasurement of Dower. The seventh book, on inheritance or 
succession, has (cap. 7) the Writ Quod stare facias rationalem 
divisam, and (cap. 14) the writ to the Bishop, directing an inquiry 
into bastardy. In the eighth book comes (cap. 4) the Writ de 
jine tenendo, and several writs (cap. 6, 7, 10), Quod recordari facias, 
“ evocatory writs’ we maycallthem. Intheninth we have (cap 5) 
the Writ De homagio capiendo, the Writ of Customs and Services 
(cap. 9), a writ against a tenant who has encroached upon his 
lord (cap. 12), and the Writ De rationalibus divisis (cap. 14.) The 
tenth book gives us the Writ of Debt (cap 2), the Writ De plegio 
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acquietando (cap. 4), a writ for a mortgage creditor calling on the 
debtor to pay (cap. 7), a writ calling on the mortgagee to render up 
the land (cap. 9), a writ calling in the warrantor of a chattel (cap. 
16). From the eleventh book we gather only a writ announcing the 
appointment of an attorney. In the twelfth book we come to the 
Writs of Rights, strictly so called (dvevia derecto tenendo), anda 
number of writs empowering the sheriff to do justice ; namely, the 
Ne injuste vexes (cap. 10), the De nativo habendo (cap. 11), a° 
Writ of Replevin (cap, 12, 15), a Writ of Admeasurement of 
Pasture (cap. 13), a Quod permittat for easements (cap. 14), a 
Writ De rationalibus divisis (cap. 16), a Writ Quod facias tenere 
divisam (cap. 17), a Writ of /usticies for the return of chattels 
unlawfully taken by a disseisor, and a few other miscellaneous 
writs, including a Prohibition to Court Christian against meddling 
with lay fee. In the thirteenth book come the possessory assizes. 
The fifteenth gives a hasty sketch of criminal business. 

Glanvill’s scheme of the law, or rather his scheme of royal jus- 
tice, might, as it seems to me, be displayed by some such string of 
catchwords as the following: “Right” (z. ¢., proprietary right in 
land), “ Church,” “ Liberty,” “ Dower,” “Inheritance” or “ Suc- 
cession,” “Actions on Fines,’ “Lord and Tenant,” “ Debt,” 
“ Attorney,” “Justice to be done by feudal lords and sheriffs,” 
‘Possession,’ “Crime.” Now, some of the main lines of this 
“ legalis ordo,” if I may use that term, keep constantly reappear- 
ing in the later history of the Register. At all events, two poles 
are fixed, — the terminus a quo, the terminus ad quem; we are to 
begin with “ Right ;” to end with “ Possession.” The reappearance 
of this scheme in the Register of later days is the more remarkable, 
because Bracton did not adopt it ; as is well known, he begins with 
“ Possession,” and ends with “ Right.” We may make a further 
remark, which will be of use to us hereafter. Glanvill’s twelfth book 
is most miscellaneous, and at one point resolves itself into a string of 
writs, which are given without note or comment. The idea which 
keeps the book together is that of justice done, not by the King’s 
court, but by lords and sheriffs, in pursuance of royal writs. Such 
a tie is likely to be broken in course of time. Thus, the “ Writ of 
Right Patent,” the writ commanding a lord to entertain a proprie- 
tary action, is likely to find its proper place by the side of the 
Precipe quod reddat, especially when Magna Charta has sanctioned 
the rule that a Precipe is only to be issued when the tenant holds 
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immediately of the king.1 And so, again, the writs commanding 
the sheriff to do justice, writs of “ /Justicies,” or “Justifices,” will 
hardly be kept together by this bond ; but in course of time, as the 
king’s own court extends, its sphere will fall into various subordi- 
nate places ; thus, for example, ‘“‘ Debt by Justicies in the county 
court” will become an appendix or a preface to “Debt in the 
Bench.” 

The arrangement of Glanvill’s book is, however, sufficiently well 

known, and therefore, without further reflection upon it, I will pass 

.on to describe the earliest Registrum Brevium that I have seen. 
Happily it is one to which we can affix a precise date, namely, 
the 10th of November, 1227. It is found in a MS. at the British 
Museum (Cotton, Julius D., II, f. 143 b),——a book that once 
belonged to the monks of St. Augustine’s, Canterbury. It forms 
a schedule annexed to a writ of Henry III., bearing the date just 
given, and directed to the people of Ireland. That writ recites 
that the king desires that justice be done in Ireland according to 
the custom of his realm of England, and states that for this pur- 
pose he is sending a formulary of the writs of course (formam 
brevium de cursu), and wills that they be used in the cases to 
which they are applicable. The writ was issued at Canterbury, 
and to this fact we probably owe its lucky preservation in a 
Canterbury book. The Register that it gives is about forty 
years younger than Glanvill’s treatise, and affords the means of 
measuring the growth of law during an important period, — 
the period of the Great Charter. I will briefly describe its con- 
tents. 

It begins with three Writs of Right (1, 2, 3), and we learn that 
these writs can only be had “ szze dono ;” that is, without payment, 
when the land demanded is but half a knight’s fee or less, or the 
service due from it does not exceed 100 shillings, or, being a bur- 
gage tenement, the rent or the value of the buildings does not 
exceed 40shillingsayear. Then follows (4) the Precipe in capite. 
Then (5) the Movel Dissetsin, the period of limitation being 
stated as “post ultimam transfretacionem nostram de Hibernia in 





1 Originally a Writ of Right is so called, because 1t orders the feudal lord to do full right 
to the demandant, plenum rectum tenere ; and in this sense, the Pracipe guod reddat 
is no Writ of Right, But when possessory actions. have been established in the King’s 
court, “‘right ” is contrasted with “ seisin,” and all writs originating proprietary actions for 
land, including the Precipfe in capite, come to be known as Writs of Right. This has 
been remarked by Brunner, Schwurgerichte, p. 411, 





LETS 
el 








i 

= 
iy 
be 
aa 
aa 


P7auaiiuias can a Rea oe 





REGISTER OF ORIGINAL WRITS. III 


Angliam ;” +} and as an appendix to this we have (6) the Novel 
Disseisin of Common, and (7) the Assize of Nuisance, with varia- 
tions. Next comes (8) the Mort d’Ancestor; the period of limi- 
tation is said to be fostguam coronacionem H. patri nostris.2 Then 
come (9) the assize of Darrein Presentment, (10) Prohibition to 
the bishop against admitting a parson, (11) Writ ordering a 
bishop to disencumber the church when he has admitted a parson 
contrary to such Prohibition, (12) Mandamus to a bishop to ad- 
mit a presentee, (13) Writ of Right of Advowson, (14) Pro- 
hibition to ecclesiastical judges, (15) Writ against ecclesiastical 
judges who have disobeyed the Prohibition. This ecclesiastical 
group being finished, we find next (16) the Writ of Peace fora 
tenant who has put himself on the grand assize, and (17) a writ 
for the election of the grand assize. And here we have an inter- 
esting note: “ Et notandum quod in hac assisa non ponuntur nist 
milites et debent jurare precise quod veritatem dicent non audito 
illo verbo quod in alits recognitionibus dicitur scilicet a se nes- 
cienter.” Unless I amtraducing the copyist, something must have 


_ gone wrong with these last words. They were French, but he took 


them for Latin. In the grand assize the recognitor must swear, in 
an unqualified way, that he will tell the truth; while in all other 
recognitions he may add “a son ascient ;” that is, “according to 
his knowledge.” A small group of writs relating to dower (18, 
19, 20) come next. Then follows (21) the Juris Utrum, which, 
it is remarked, lies either for the clerk or for the layman.? Next 
(22) comes the Attaint which can be brought against recognitors 
of Novel Disseisin, Mort d’Ancestor, Darrein Presentment, but not 
against the recognitors of the Grand Assize. Then (23) we have 
an action on a fine, “ Precipe A. quod teneat finem,” and (24) the 
action of Warrantia Carte. Writs of Entry are represented by but 
two specimens : the first is (25) Entry ad terminum qui preteriit, 





1This must be a blunder; it should have been ‘post ultimam transfretacionem 
patris nostri de Hibernia in Angliam.” 

2Here again there must have been some carelessness. The date referred to is the 
coronation of Henry II., the present king’s grandfather. The mistake would seem to be 
due not to the monastic copyist, but to the Chancery clerk who drew up the document 
sent to Ireland, and was not careful to change into “avi” the “ patris” which stood in 
a formula of John’s reign, from which he was copying. See Sweetman’s Calendar of 
Irish Documents, pp. 37, 160, 

8This was a moot point in Bracton’s day. Pateshull allowed the laymen the assize, 
but afterwards changed his mind, Bracton thinks this a change for the worse. Bract., f, 
285 b. 
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the second (26) is Cuz im vita, Then we find (27) guod capiat 
homagium, (28) writs for sending knights to view an essoinee, and 
(29) to hear a sick man appoint an attorney. On these follow 
(30) the De nativo habendo, (31) the De libertate probanda, (32) 
the De rationabilibus divisis, and (33) the De superoneracione pas- 
ture. We pass to criminal matters, and get (34) the writ to at- 
tach an appellee to answer for robbery, rape, or arson, with a note 
that in case of homicide the appellee is to be attached, not by 
gage and pledge, but by his body; as a sequel to this comes (35) 
the De homine replegiando. We return to civil matters, and find 
(36) the Writ of Services and Customs, and (37) the We injuste 
vexes. Then comes (38) Debt and Detinue. The only writ that 
falls under this head is a /ustictes, and not, like Glanvill’s Writ 
of Debt, a Precipe ; and there is this further difference, that the re- 
markable words, “ et unde queritur quod ipse et injuste deforciat,” 
which occur in Glanvill’s writ, and make it look so very like a Writ 
of Right, have disappeared. The supposed debt in the Irish Regis- 
ter is one of 20 shillings, and we have this important note: “In 
the same fashion a writ is made for a charter, ‘ guam ez commisit,’ 
or for a horse or for chattels to the value of 40 shillings, ‘ size 
dono’ |z. e., without any payment to the king], for if the debt or 


price exceeds 40 shillings the words must be added: ‘accepta ab 
eo [the plaintiff] securttate de tercta parte de primis denariis ad 


x9 


opus Regis. In Ireland. at all events, the king will only become 
a collector of debts for the modest commission of 33% per cent. 
To this succeeds (39) a Prohibition to ecclesiastical judges against 
dealing with lay fee, and (40) a writ to compel them to answer for 
breach of such a prohibition. Next occurs (41) a writ directing 
the sheriff not to suffer an infant to be impleaded, and (42) a 
Recordari facias applicable to a case in which atenant has vouched 
an infant. Then we have (43) a_/usticies de plegio acquietando for 
adebt of forty shillings or less ; “ non habebit ultra xl. sol. sine dono.” 
Then comes (44) a writ forbidding the sheriff to distrain R., or 
permit him to be distrained, to render ten marks to N., for which 
he is neither principal debtor, nor pledge ; but “this writ does not 
run in privileged cities, or where the debtor is the king’s debtor.” 
Another writ (45) forbids the sheriff to distrain R. for money 
promised to the king “for right or record,” 2. ¢., for money promised 
in consideration of the king’s aid in litigation, if, without his own 
default, he has not got what he stipulated for. Another writ (46) 

















Eo ae Tea ER LOT aN a 














REGISTER OF ORIGINAL WRITS. 113 


forbids the sheriff to distrain a surety when the principal debtor 
can.pay ; but this writ is not to be issued when the debt is one that 
is due to the king. Then (47) comes a writ of Mesne by way of 
Fusticies, and (48) the De excommunicato capiendo. Upon this 
follows (49) covenant “s¢ guzs conventionem fecerit albi quam in 
curia dominit Regis cum vicino suo qui eam infringere voluent de 
aliqua terra vel tenemento ad terminum si exitus illius tenementi 
non excesserint per annum xl. solidos;” the writ is a Fusticies 
“quod teneat conventionem.” We havethen (50) a Writ of Dower, 
and (§1)a Writ of Waste against a dowager. Miscellaneous writs 
follow: (52) a Venire facias for an assize; (53) a Pone ad petict- 
onem petentis ; (54) a summons for a warranfor; (55) a writ to 
inquire of the bishop touching the marriage of a woman claiming 
dower ; (56) a writ directing a view of the land demanded. 

So ends the Irish Register, an important document. It brings 
out very forcibly the king’s position as a vendor of justice, or rather, 
as we have said, of “aid.” We must, as it seems to me, believe, 
until the contrary be shown, that we have here a fairly correct 
representation of the writs that were current in England in 1227; 
the writs that were “of course” and to be had at fixed prices; 
but some may have been omitted as inapplicable to Ireland. 

Before making further comments, let us turn to an English 
Registrum, which, so far as I can judge, must be of very nearly the 
same date as this Irish Registrum. It is found in a Cambridge 
MS. (Ii. vi. 13), and may, I think, be safely ascribed to the early 
years of Henry III.’s long reign; for I can see no trace in it of the 
Statute of Merton. The book contains a copy of Glanvill’s 
treatise, which is followed by a Registrum, and of this we will note 
the contents. I add references to Glanvill’s treatise, and to the 
Irish Register ; the latter of these I will designate by the symbol 
“ Hib.” while the Cambridge MS., now under consideration, I shall 
hereafter refer to as CA. 


1. Writ of right addressed “Roberto de Nevill;” with several 
variations. (Glanv. xii, 2; Hib. 1.) 

2. Writ of right “de rationabili parte.” (Glanv. xii, 5.) 

3. Praecipe in capite. (Glanv. i,6; Hib. 4.) 

4. one; this will only be granted to a tenant “aligua ratione 
precisa vel de majori gratia.” (Hib. 53.) 

5. Writs of peace when tenant has put himself on grand assize. 
(Glanv. ii, 8,9; Hib. 16.) 
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6. Writ summoning electors of grand assize, “et nota quod in hac 
assisa non ponuntur nist milites et precise jurare debent.” (Glanv. 
ii, 11; Hib. 17.) 

7. De recordo et judicio habendo. 

8. Procedendo in writ of right. 

9. Respite of writ of right so long as tenant is “zn servicio 
nostro in Pictavia vel in Wallia cum equis et armis per precep- 
tum nostrum.” Respites (Hib. 41) where a tenant or vouchee is an 
infant. 

10. Warrantia carte. (Hib. 24.) 

11. Entry “ad terninum que preterit.” (Cf. Glanv. x, 9; Hib. 
25+) , 

12. Entry “cuz in vita.” (Hib. 26.) 

13. De homagio capiendo. (Glanv. ix, 5; Hib. 27.) 

14. Novel disseisin ;* limitation “fost ultimum reditum domini 
Ff. patris nostri de Hybernia in Angliam.” (Glanv. xiii, 33; 
Hib. 5.) 

15. Novel disseisin of pasture; same limitation. (Glanv. xiii, 37; 
Hib. 6.) 

16. Mort d’Ancestor ;? limitation “ post primam coronacionem R. 
Regis avunculi nostri.” (Glanv. xiii, 3, 4; Hib. 8.) 

17. De nativo habendo ;* same limitation. (Glanv. xii, 2; Hib. 30.) 

18. De libertate probanda. (Glanv. v, 2; Hib. 31.) 

19. De rationabilibus divists. (Glanv. ix. 14; Hib. 32.) 

20. De superoneratione pasture. (Hib. 33.) 

21. Replevin. (Glanv. xii, 12, 15.) 

22. De pace regis infracta; writ to attach appellee by gage and 
pledge in case of robbery or rape. (Hib. 34.) 

23. De morte hominis; writ to attach appellee by his body. (Hib. 
34-) 

24. De homine replegiando. (Hib. 35.) 

25. Services and customs ; a “ justiczes.” (Glanv. ix, 9; Hib. 36.) 

26. Ve injuste vexes. (Glanv. xii, 10; Hib. 27.) 

27. Debt; a“ justicies;” “reddat B. x. sol. quos et debet ut dicit, 
vel cartam quam et commisit custodiendam.” (Glanv. x, 2; cf. xii, 
18; Hib. 38.) 

28. Prohibition to ecclesiastical judges against entertaining a suit 
touching a lay fee. (Glanv. xii, 21; Hib. 39.) 

29. Similar prohibition to the litigant. (Glanv. xii, 22.) 

30. Prohibition in case of debt or chattels, “‘zsz sint de testa- 
menti vel matrimonio.” 

31. Attachment for breach of prohibition. (Hib. 40.) 





1 I believe that this writ would have been antiquated after 1229. 
2 These writs seem older than 1237. 
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32. De plegtts acquietandis. (Glanv. x, 4; Hib. 43.) Also (32a) 
a writ forbidding the sheriff to distrain the surety while the principal 
debtor can pay. (Hib. 46.) 

33- Mesne. (Hib. 47.) 

34. Aid to knight lord’s son or marry his daughter. 

35. De excommunicato capiendo. (Hib. 48.) 

36. Covenant; justicies; “de x.acres terre.” (Hib. 49.) 

37- Writ announcing appointment of attorney. 

38. Writ to send knights to hear sick’ man appoint attorney. 
(Hib. 29.) 

39. Writ sending knights to view essoinee. (Hib. 28.) 

40. Darrein presentment. (Glanv. xiii, 19; Hib. 9.) 

41. Prohibition in case touching advowson. (Glanv. iv, 13; 
Hib. 14.) 

42. Writ of right of advowson. (Glanv. iv, 2; Hib. 13.) 

43- Writ to bishop for admission of presentee. (Hib. 12.) 

44. Quare incumbravit. (Hib. 11.) 

45. Attachment for breach of prohibition. (Glanv. iv, 14; Hib. 11.) 

46. Dower “unde nihil habet.” (Glanv. vi, 15 ; Hib. 18.) 

47. Dower “de assensu patris.” (Hib. 19.) 

48. Dower in London. 

49. Furis utrum. (Glanv. xiii, 24; Hib. 20.) 

50. Attaint; the assize was taken “apud Norwicum coram H. de 
Bargo, justiciario nostro.”* (Hib. 22.) 

51. De fine tenendo; the fine made “tempore domini J. patris 
nostri.” (Glanv. viii, 6; Hib. 23.) 

52. Quare impedit. 

53- Writ of right of ward in socage. 

54. Writ of right of ward in chivalry. 

55. Assize of nuisance; vicontiel or “little” writ of nuisance; 
limitation “ post ultimum reditum domini J. Regis patris nostri de 
Hybernia in Angliam.” (Cf. Glanv. xiii, 35, 36; Hib. 7.) 

56. Ne vexes abbatem contra libertates. 

57- Quod permittat for estovers ; a justicies. 

58. Quod faciat sectam ad hundridum vel molen dinum, 


Comment on these two Registers I must for a while postpone; 
I hope to be allowed to return to the subject on some future 
occasion, 
F. W. Maitland. 


CAMBRIDGE, ENG., 1889. 
[70 be continued, } 





4 This seems a refcrence to an eyre of 1222. 
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IS THE STATUTORY ACTION FOR INJURIES 
CAUSING DEATH TRANSITORY ? 





HE question is one of jurisdiction ; but, of course, of jurisdic- 
tion of the subject-matter and not of the person of the 
defendant. The word “transitory” is here used in the sense of 
following the person of the defendant into any‘territory where he 
can be served with process so as to effectively give jurisdiction of 
the person ; so that the discussion involves only the power of a 
court to enforce this particular cause of action arising outside of 
the State creating the court, and the duty of this court, which is 
a matter distinct from its power, to determine the controversy 
according to some law other than its own. The exercise of the 
power, assuming it to exist, may, to some extent, depend upon 
considerations of comity ; and it may be conceded that statutes, 
as such, have no extra-territorial force, and that, ordinarily, stat- 
utes creating trusts can be enforced only within the State of their 
enactment. Yet where the exercise of such comity has been in 
certain cases so uniformly acquiesced in as to have the imperative 
force of law, excluding all discretion, it should be exercised in 
other cases logically involving the same principle, even to the 
extent of enforcing foreign statutory rights, and, at all events, 
where such rights are not opposed to the public policy of the 
State of the forum. The argument of inconvenience and unnec- 
essary burden would apply to the enforcement of all causes of 
action arising out of the State, and may therefore be dismissed as 
insufficient. 

It cannot be doubted that many actions — indeed, all common. 
law actions — that are personal and not local, that is, that might have 
arisen anywhere, have become transitory. The liability attaches 
to the person, and follows wherever it goes. It can no longer be 
evaded by removing from one place to another. As to such 
actions, jurisdiction of the person includes jurisdiction of the 
subject-matter. But this proposition may involve a different prin- 
ciple when applied to a cause of action not recognized at common 
law, and purely the creature of a local statute. Thus, where a 
statute provides that whenever a person should be killed by the 
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. wrongful act of another, which act, if death had not ensued, would 


have given the injured party a remedy, the party who would have 
been liable, if death had not ensued, shall be liable at the suit, 
say, of the personal representative of the deceased, for the exclu- 
sive benefit of the next of kin, it is more difficult to determine in 
what cases, if any, such an action should be held transitory. 

It may be assumed that if the laws of the State where the 
injury was done and the death occurred afford no remedy, the 
courts of other States will not grant any, even though their stat- 
utes provide one, for similar injuries done in their own State. No 
instance has been found where an act done in one State, not 
actionable there, has been declared tortious by the courts of 
another State. Indeed, the authorities are expressly to the con- 
trary. An act lawful in the place where it is done is lawful 
everywhere. “The true theory is, that no suit whatever respecting 
this injury could be sustained in the courts of this State, except 
pursuant to the law of international comity. By that law foreign 
contracts and foreign transactions, out of which liabilities have 
arisen, may be prosecuted in our tribunals by the implied assent 
of the government of this State; but in all such cases, we admin- 
ister the foreign law as from the proofs we find it to be, or as, 
without proofs, we presume it to be. . . . Acts done or 
neglects occurring there, if they are justified by the law of that 
State, are justified everywhere ; and if these defendants are not 
liable there, they are not liable here.” ! The statute of the forum 
has no extra-territorial effect, and there is no presumption in favor 
of the existence of a similar statute in the State or country where 
the wrong was committed.? 

The question under discussion may arise in three general 
classes of cases. First, where the statutes of the State of the 
forum, and those of the State where the injury was done, both 
provide a remedy, and are substantially similar. Secondly, where 
the statutes of the State of the forum give a different remedy, or a 
remedy to a different plaintiff, or for the benefit of different per- 
sons from the statutes of the State where the injury occurred. 
Thirdly, where the statutes of the State of the forum provide no 





1 Whitford v. Panama R.R, Co., 23 N. Y. 465; Needham v. Grand Trunk R.R. 
Co., 38 Vt. 295, ace. 

2 Debevoise v, N. Y., L. E., & W. R.R. Co., 98 N. Y. 377; Selma, R., & D. R.R. 
Co, v. Lacy, 43 Ga. 461; Allen zw, Pitts, & Connellsville R.R. Co., 45 Md, 41. 
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remedy for similar injuries done in that State, and do not ex- 
pressly give its courts jurisdiction over such injuries done in other 
States, which, by their statutes, make such injuries actionable. 

In the first of these cases, that plausible argument, at least, does 
not apply, to the effect that interstate comity is not to be extended 
to cases calling for the enforcement of claims not recognized by 
the public policy of the State of the forum, or which are opposed 
to abstract justice or pure morals. The policy as declared by the 
respective statutes is the same, and the law of the State will not 
be pronounced unjust or immoral by its own courts. So that if 
these statutory actions are ever transitory, they must be so in this 
case. And yet the authorities, at all events in the principles which 
they declare, are confessedly conflicting, but perhaps not hope- 
lessly so. The difficulty seems to arise from the fact that the 
recovery permitted by the statute is not deemed to be a part of 
the estate of the deceased, subject to his debts,! but a trust fund, 
to be collected by the personal representatives or other trustees, 
and distributed, differently in different cases, but generally for the 
benefit of the surviving husband or wife and next of kin.2 The 
issue is well stated in McCarthy v. Chicago, R. L, & P. Railway 
Co., 18 Kans. 46, where a plaintiff, qualifying as administrator in 
Kansas, sues in its courts for injuries done in Missouri, and result- 
ing in the death of his intestate, the statutes of both States giving 
an action for such injuries, although giving the action to different 
plaintiffs. ‘The plaintiff is not amenable to the courts of Mis- 
souri; yet if this action is maintainable, the money is to be recov- 
ered here, upon the laws of another State, by a person acting in 
an administrative capacity under the authority of this State, and 
the fund is then to be distributed by the laws of the sister State.” 
And the Massachusetts, Ohio, Indiana, Missouri, and Kentucky 
courts seem to agree that where the statute of the State where the 
injury was done gives the remedy to the personal representatives 
of the deceased, then no recovery can be had in another State 
having substantially the same statute, if the plaintiff receives his 
letters only from the courts of the latter State. And even this 
has been so held where the death occurred in the State of the 
forum, the injury having been done in the other State.? The 





1See Perry v, St. Joseph & W. R.R. Co,, 29 Kans, 420. 
2 Davis v. N. Y, & N. E. R.R. Co., 143 Mass. 301. 
8 McCarthy v. Chicago, R. I., & P. R’way Co., supra. 
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reasoning of these courts is not uniform. In Indiana, where 
seduction has been made actionable by statute, jurisdiction was 
declined in a case where the seduction occurred in another State 
having a similar statute, and although the illicit intercourse was 
continued in Indiana. The reasoning of the court in this case, 
analogous as it is to the matter under discussion, may be used as 
a proper introduction to its consideration. Only common-law 
rights, says the court, “or such rights as are recognized as existing 
by the general usage of civilized nations,” can be enforced by 
comity in a foreign forum.! This statement will probably be found 
too broad, even if it be not the general usage of civilized nations 
to grant compensation for wrongful acts causing death. Hardly 
more satisfactory is the reasoning in the leading Kentucky case, 
where, however, the jurisdiction was declined for what will prob- 
ably be found to have been a sounder reason than the one stated 
by the court. “The Legislature of that State [Indiana] has no 
power to prescribe the duties of a personal representative appointed 
under the laws of another State, and it would be absurd to suppose 
that it intended to do so.”? It does not seem very absurd to sup- 
pose that a Legislature would expect any one who accepted the 
benefits of its statute to submit to its burdens. The Massachusetts 
doctrine is thus stated by Judge Hoar: “If this be a penal statute, 
it cannot be enforced beyond the territory in and for which it was 
enacted. If it gives a new and peculiar system of remedy, by 
which rights of action are transferred from one person to another, 
in a mode which the common law does not recognize, and which 
is not in conformity with the laws or practice of this Common- 
wealth, there is an equally insuperable objection to pursuing such 
a remedy in our courts.”® The first of these reasons is perhaps 
open to the criticism that the statute under consideration had 
never been considered penal; and, further, that courts of one State 
do enforce statutes of other States which are distinctly penal, when 
the statutes of the two States are substantially similar. See the cases 
where double damages are given for the killing of cattle by railroads.* 
As to the second of these reasons, it might be said that the “in- 
superable objection” has been successfully overcome in other 





1 Buckles v. Ellers, 72 Ind. 220. 

2 Taylor v, Pa. Co., 78 Ky. 348. 

8 Richardson v. N, Y. Central R. R. Co., 98 Mass. 85. 
* Boyce v, Wabash R’way Co., 63 Iowa, 70. 
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States. Finally, we have the Ohio case, which seems to have led 
the way on its side, and whose fallacy, if any, lies in assuming 
that if the personal representative be not appointed in the State 
where the injury was done, a distribution of the recovery cannot 
be enforced according to the foreign statute. “The jurisdiction 
of the court under which he [the administrator] acts does not 
extend to trusts to be carried out in pursuance of the laws of 
other States ; for it may well happen that the next of kin, under 
the laws of Illinois, may not be the same persons, or take in the 
same proportion, as under the laws of Ohio. Certainly, to determine 
who are the cestui que trusts ? the laws of Illinois must be regarded ; 
and it is therefore the intention of the statute of that State, that 
the tribunal under which the personal representative in whom the 
right of action is vested, and upon whom the trust is imposed, is 
acting, should administer the trust and distribute the fund among 
the proper parties.” But cannot the foreign statutes of distri- 
bution be proved in the Ohio courts like any other fact? And 
cannot its administrator be compelled to distribute the recovery 
accordingly? It would seem to be a matter of inconvenience 
rather than lack of power. 

The reasoning of these cases is distinctly rejected and departed 
from by the Federal, New York, Georgia, Iowa, Pennsylvania, and 
Minnesota courts of last resort. “It is difficult to understand how 
the nature of the remedy, or the jurisdiction of the courts to en- 
force it, is in any manner dependent on the question whether it is 
a statutory or common-law right. A party legally liable in New 
Jersey cannot escape that liability by going to New York. It 
would be a very dangerous doctrine to establish that, in all cases 
where the several States have substituted the statute for the 
common law, the liability can be enforced in no other State but 
that where the statute was enacted and the transaction occurred, 
The common law never prevailed in Louisiana, and the rights and 
remedies of her citizens depend upon her Civil Code. Can these 
rights be enforced or the wrongs of her citizens be redressed in 
no other State of the Union? The contrary has been held in 
many cases. . . . The courts of New York are as capable of 
enforcing the rights of the widow and next of kin as the courts of 
New Jersey. And as the court which renders the judgment for 
damages in favor of the administratrix can only do so by virtue 





1 Woodard v. Michigan South,, etc,, R. R. Co., 10 O. St. 121. 
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of the New Jersey statute, so any court having control ef her can 
compel distribution of the amount received in the manner pre- 
scribed by that statute.”! An answer to the objection so stren- 
uously urged, that the recovery is not a part of the estate of the 
intestate, subject to his debts, apart from the fact that, as an ob- 
jection to entertaining jurisdiction, its force is not very apparent, 
would seem to be that property frequently comes to the hands of 
personal representatives, such as subjects of specific bequests or 
of statutory exemption, that must go direct to legatees or the 
family of the deceased; and, as is said by Judge Miller in the 
Dennick case, “ No reason is perceived why the specific direction 
of the law on this subject may not invest the administrator with 
the right to receive or recover by suit and impose on him the 
duty of distributing under that law.” 

The right of the personal representative appointed zx the State 
where the injury was done, to recover in another State, whose 
statute gives a similar remedy, seems never to have been tested, 
and seems to be implied, or at least suggested, even by those courts 
which deny the right to the local administrator. “We do not 
pass upon the question whether an administrator appointed under 
the laws of another State having similar provisions of law to 
section 422 of our Code might or might not maintain an action 
of this character in this State for the purpose of recovering a fund 
to be distributed under the laws of the State from whence he 
derives his appointment.”? ‘And we do not hesitate to believe 
that if another should qualify in Indiana as administrator of 
appellant’s estate, and institute suit against the appellee on the 
same cause of action set up in this case, the courts of Indiana 
would promptly decide that the recovery here constituted no bar 
to that action.” % 

“The plaintiff is the administratrix appointed under the law of 
Massachusetts. Her right to sue in this Commonwealth, in her 
representative capacity, is upon causes of action, which accrued 
to her intestate, or which grew out of his rights of property or 
those of his creditors. The remedy which the statute of New 
York gives to the personal representatives of the deceased, as 





1 Dennick v. R.R. Co., 103 U.S,11. Leonard v. Columbia Co., 84 N.Y. 48; Morris 
v. R.R. Co., 65 Iowa, 727; Knight v. R R. Co., 108 Pa. St. 250, ace. 

2 McCarthy v. Chicago, R, I., & P. R.R. Co., supra. 

3 Taylor v. Pennsylvania Co., 78 Ky. 348. 
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trustees of a right of property in the widow and next of kin, is 
not of such a nature that it can be imparted to a Massachusetts 
executor or administrator, virtute offictt, so as to give him the 
right to sue in our courts, and to transmit the right of action from 
one person to another in connection with the representation of 
the deceased.” 1 “There are serious difficulties in allowing an Ohio 
administrator to undertake and discharge such a trust conferred 
by the laws of another State. It would be difficult to maintain 
that, without legislation, his oath or bond would extend to such a 
case.” * 

We come now to the consideration of those cases where the 
statutes of the State where the injury is done give a different 
remedy, or a remedy to a different plaintiff, or for the benefit of 
different persons from the statutes of the State of the forum. The 
authorities furnish, as yet, but few illustrations, the most satisfac- 
tory discussion being found in a recent decision of the Supreme 
Court of Pennsylvania. The point decided was, that where the 
foreign statute gives the right to sue to the personal represent- 
ative, even though for the benefit of the widow and next of kin, 
the widow as such cannot sue in Pennsylvania, although the Penn- 
sylvania statute gives her the right to sue for injuries done in that 
State, resulting in the death of her husband. The principle 
approved by the federal courts is accepted and extended, not 
simply to make the foreign statute determine the cause of action, 
but also to identify the plaintiff.2 It must, of course, be 
true, as the court says, that “it would surely be pushing 
comity beyond its legitimate bounds to assume to do for the 
tribunals of New Jersey what they certainly would not do 
for themselves, — administer the right of one party through a 
suit brought by another.” The same conclusion was arrived at in 
Limekiller v. Han. & St. Jos. R.R. Co., 33 Kans. 83; but it may 
be doubted if the court was sound on principle in its dictum to the 
effect that inasmuch as the statute of the forum gave a remedy 
for actions arising in its territory to a different plaintiff from the one 
named by the foreign statute, no recovery could be had in Kansas 
for injuries done in the other State. It is difficult to understand 
how the local statute can be construed into a prohibition of all 





1 Richardson v. N. Y. Central, supra. 
2 Woodard v. Mich, Southern, supra, 
8 Usher v. West Jersey R.R. Co., Pitts. Legal J’l, Vol. 19, 400, 
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actions, wherever they might arise, except where brought by the 
particular plaintiff, designated by the local statute for actions 
arising locally. And yet this construction was also adopted in 
Vawter v. Mo. Pac., 84 Mo. 679, where it is held that this differ- 
ence in the statutes makes them substantially dissimilar in import 
and character ; and on this ground the Missouri court distinguishes 
the federal and the New York decisions, If it be true that the 
enforcement of rights, arising under foreign statutes, depends 
entirely upon comity, and that courts, for such reason, will not 
exercise jurisdiction, except in cases where the policy of the two 
countries is the same, although no question of abstract justice or 
pure morals be involved, we must expect to find incongruous 
results arrived at. Of course, statutes of different States are 
rarely identical. What divergence of form or substance, then, 
will exclude the judicial comity.? We find, for instance, that the 
Missouri courts go to the extent of holding that a difference in 
the nominal plaintiff designated by the statute makes a difference 
in the public policy sufficient to preclude jurisdiction. On the 
other hand, the courts in Iowa hold that a statute in one State, 
limiting the recovery to $5,000 for the benefit of the widow and 
the next of kin, is substantially similar to its own statute not limit- 
ing the recovery, and making it part of the personal estate of the 
deceased, although not subject to his debts.1_ Truly this seems 
a narrow and technical distinction, and the reasoning of 
Justice Miller in the Dennick case looks broader and sounder. 
When an act is done for which the law of the place says 
a liability shall ensue, the action being personal, and of the 
nature recognized as transitory, why should not the defendant be 
held liable in any court to whose jurisdiction he can be subjected 
by personal process? And carrying this simple and vigorous 
principle to its logical conclusion, why should not this liability be 
enforced in any State or country, even though the liability be 
statutory and irrespective of the policy of the forum, and independ- 
ently of any corresponding local statute, there being nothing in 
the remedy to shock the local sense of justice or morality? This 
broad doctrine was well applied in the Herrick case, zmfra, where 
a Minnesota court enforced a liability arising in Iowa, under a 
statute making a railroad company liable to its employees for 





1 Morris v. C., R.I., & P. R.R. Co., 65 Iowa, 727. 
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the negligence of fellow-servants, although the common law had 
not been changed in Minnesota. 

And this brings us to a consideration of our third subdivision ; 
that is, of the cases in which the common law has not been 
modified, in the State of the forum, on this subject of injuries 
causing death. It is certainly true that in actions ex contractu, 
no such distinction. is made between rights arising under statutes 
and those existing by common law. There seems to be no doubt 
that the contractual obligations of stockholders and the charter 
obligations of incorporators are enforced in other States.1 And 
although foreign penal statutes as such may not be enforced, 
yet where, as in statutes relating to gambling, they create a debt, 
the cause of action for the debt becomes transitory.2 Why 
should not the same rule apply to such statutory actions, ex 
delicto, as are purely remedial, and intended to make compen- 
sation, in whole or in part, for a civil injury? As it is said in 
Herrick v. Minn. & St. L. R.R. Co., 31 Minn. 11, “It by no means 
follows that because the statute of one State differs from the laws 
of another State, therefore it would be held contrary to the policy 
of the laws of the latter State. . . . To justify a court in re- 
fusing to enforce a right of action which accrued under the law of 
another State, because against the policy of our laws, it must 
appear that it is against good morals or natural justice, or that, for 
some other such reason, the enforcement of it would be prejudicial 
to the general interests of our own citizens.” It hardly seems de- 
fensible to hold that the question of public policy shall be deemed 
involved when it is proposed to enforce a cause of action arising 
under the statute of another State, as in the case under considera- 
tion, and that this principle shall not be deemed involved in actions 
involving the enforcement of contracts that would have been 
usurious if made in the State of the forum, although lawful by the 
lex loci contractus.* In other words, it is scarcely consistent to 
enforce a contract that, because of a change of the common law,— 
that is, the enactment of usury statutes,— would have been illegal 
if made in the State of the forum, and yet to decline to recognize 
injuries causing death, although made actionable by statute, in 
the State where they occurred. Certainly the question of public 





1 See Jessup v. Carnegie, 80 N. Y. 441. 
2 Flanagan v. Packard, 41 Vt, 561. 
8 See Cutler v. Wright, 22 N. Y. 472. 
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morals is more seriously involved in the former than in the latter 
case. So that, although there are no authorities to directly sup- 
port such a proposition, it may fairly be contended that, where a 
statute, by way of compensation rather than as a penalty, allows 
a recovery for injuries causing death, that recovery should be 
enforceable by the party designated by the statute, in the courts 
of any State or country that can obtain jurisdiction of the person 
of the defendant. 


Jesse W. Lilienthal. 
New York, September, 1889. 





THE DOCTRINE OF STARE DECISIS AS AP- 
PLIED TO DECISIONS OF CONSTITUTIONAL 
QUESTIONS. 


HE doctrine of stave decisis, which is firmly imbedded in our 
law, has, like all general rules and doctrines, many limita- 
tions and qualifications. Not every decision is entitled to its 
application and protection. The following definition has been 
supposed to present the rule with the ordinary practical qualifi- 
cations approved by our best law courts: “A deliberate or 
solemn decision of a court or judge, made after full argument 
on a question of law fairly arising in a case and necessary to its 
determination, is an authority or binding precedent in the same 
court, or in other courts of equal or lower rank within the same 
jurisdiction, in subsequent cases where the very point is again 
presented ; but the degree of authority belonging to such pre- 
cedent depends, of necessity, on its agreement with the spirit of 
the times or the judgment of subsequent tribunals upon its cor- 
rectness as a statement of the existing or actual law, and the 
compulsion or exigency of the doctrine is, in the last analysis, 
moral and intellectual, rather than arbitrary and inflexible.” } 
Accepting this definition, our query is, whether the doctrine 
ought to be, or is, less strictly applied to decisions of constitu- 
tional questions than to questions of mere private right. 





1 Chamberlain’s Stare Decisis, p. 19. 








126 HARVARD LAW REVIEW. 


The second legal-tender decision of the United States Su- 
preme Court— Knox v. Parker (12 Wall. 457), reversing the 
first decision of that court, Hepburn v. Griswold (8 Wall. 603) 
— called attention to this point. In the former case, Mr. Justice 
Strong, delivering the opinion of the court, says of the latter case 
(p. 554) :— 


That case was decided by a divided court, and by a court having 
aless number of judges than the law then in existence provided this 
court shall have. These cases have been heard by a full court, and 
they have received our most careful consideration. The questions in- 
volved are constitutional questions of the most vital importance to the 
government and to the public at large. We have been in the habit of 
treating cases involving a consideration of constitutional power differ- 
ently from those which concern merely private right.1 We are not 
accustomed to hear them in the absence of a full court, if it can be 
avoided. Even in cases involving only private rights, if convinced we 
had made a mistake, we would hear another argument and correct our 
error. And it is no unprecedented thing in courts of last resort, both 
in this country and in England, to overrule decisions previously made. 
We agree this should not be done inconsiderately; but in a case of 
such far-reaching consequences as the present, thoroughly convinced 
as we are that Congress has not transgressed its powers, we regard it 
as our duty so to decide and to affirm both judgments. 


Mr. Justice Bradley, also, delivering a concurring opinion, says, 


(p. 569) :— 


Regarding the question of power as so important to the stability 
of the government, I cannot acquiesce in the decision of Hepburn vz. 
Griswold. I cannot consent that the government should be deprived 
of one of its just powers by a decision made at the time and under the 
circumstances in which that decision was made. On a question relat- 
ing to the power of the government, when I am perfectly satisfied that 
it has the power, I can never consent to abide by a decision denying 
it, unless made with reasonable unanimity and acquiesced in by the 
majority of the court. Where the decision is recent, and is only made 
by a bare majority of the court, and during a time of public excitement 
on the subject, when the question has largely entered into the political 
discussions of the day, I consider it our right and duty to subject it to 
a further examination, if a majority of the court are dissatisfied with 
the former decision. . . . It should be remembered that this court 





1 Briscoe v. Bank of Kentucky, 8 Peters, 118, 
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at the very term in which, and within a few weeks after, the decision 
in Hepburn v. Griswold, was delivered, when the vacancies on the 
Bench were filled, determined to hear the question reargued. This 
fact must necessarily have had the effect of apprising the country that the 
decision was not fully acquiesced in, and of obviating any injurious conse- 
quences to the business of the country by its reversal. 


In the dissenting opinion of Chief Justice Chase, he says 
(Pp. 572): — : 


A majority of the court, four to five, in the opinion which has 

just been read, reverses the judgment rendered by the former majority 
of five to three in pursuance of an opinion formed after repeated argu- 
ments, at successive terms, and after careful consideration. 
And this reversal, unprecedented in the history of the court, has been 
produced by no change in the opinions of those who concurred in the 
former judgment. . . . The court was then full, but the vacancy 
caused by the resignation of Mr. Justice Grier having been subsequently 
filled, and an additional justice having been appointed under the act increas- 
ing the number or judges to nine, which took effect on the first Monday of 
December, 1869, the then majority find themselves in a minority of the 
court, as now constituted, upon the question. 


Mr. Justice Field, also, delivering a dissenting opinion, says 
(p. 634) :— 


The judgment in Hepburn v. Griswold was reached only after re- 
peated arguments were heard from able and eminent counsel, and after 
every point raised on either side had been the subject of extended 
deliberation. . . . It is not extravagant to say that no case has been 
decided by this court since its organization, in which the questions 
presented were more fully argued or more maturely considered. It 
was hoped that a judgment thus reached would not be lightly dis- 
turbed. 


The late Mr. Justice Matthews, in a letter to the writer in 1885, 
in allusion to the writer’s published essay on Stare Dectsis, ex- 
pressed regret that the essay had not considered the question of 
“the applicability, or the extent of the application, of the doctrine 
to constitutional questions.” No intimation, however, was given 
of the distinguished jurist’s opinion upon the point. 

If the question be to any extent an open one, it is practically a 
grave and interesting one, and it may not be amiss to inquire 
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what grounds there may be, if any, differentiating constitutional 
questions from other questions in this regard. 

Chief Justice Chase, in the legal-tender cases, speaks of the re- 
versal there in 1871, as “unprecedented in the history of the 
court;” and Judge Field implies, if he does not assert, the same. 
Judge Strong, in the majority opinion, as above quoted, refers only, 
as authority, to Briscoe v. Bank of Kentucky. In that case, de- 
cided with New York v. Milne, in 1834, Chief Justice Marshall 
said :— 


The practice of this court is, not (except in cases of absolute 
necessity) to deliver any judgment in cases where constitutional ques- 
tions are involved unless four judges concur in opinion, thus making 
the decision that of a majority of the whole court. In the present cases 
four judges do not concur in opinion as to the constitutional questions 
which have been argued. The court therefore direct these cases to be 
reargued at the next term, under the expectation that a larger number of 
the judges may then be present (p. 121). 


A reporter’s note adds that “Mr. Justice Johnson and Mr. 
Justice Duvall were absent when these cases were argued.” The 
court then consisted of seven members. 

This authority is perfectly plain. The rule of practice stated is, 
that a majority of a full court —certainly nothing more — ought 
to join in deciding constitutional questions. A quorum of the 
Supreme Court has always been fixed by statute, and in 1834, was 
five. In ordinary cases, in distinction from constitutional cases, a 
majority of a quorum is sufficient for a decision. Judge Strong’s 
remark, that, “we have been in the habit of treating cases involving 
a consideration of constitutional power differently from those which 
concern merely private right,” and his reference to Briscoe v. Bank, 
can only refer to the rule of practice requiring ordinarily the con- 
currence of a majority of a full court in the decision of consti- 
tutional cases. It can have no reference to the duty of the court 
to abide by decisions once made in accordance with this rule of 
practice, in cases involving constitutional questions. 

The allusion made by Judge Strong, to the court then consist- 
ing of less than the members provided by law, is inaccurate. The 
case was decided November 27, 1869, and the act of April Io, 
1869, raising the number of judges to nine, did not take effect, by 
its terms, until December 1, 1870. 
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Judge Bradley’s remark above quoted, that “at the very term 
in which, and within a few weeks after, the decision in Hepburn vz. 
Griswold was delivered, when the vacancies on the bench were 
filled, the court determined to hear the question reargued,” and 
the conclusion he draws from this fact, that it “had the effect of 
apprising the country that the decision was not fully acquiesced 
in, and of obviating any injurious consequences to the business of 
the country by its reversal,” have reference, it is supposed, to the 
well-known rule of practice of the court of hearing cases reargued, 
under appropriate circumstances, where the motion for reargu- 
ment is made at the same term in which the first decision was 
rendered. But it must be noticed, that no motion to reargue 
Hepburn v. Griswold was made or granted, but only a motion to 
“hear the question (2. ¢, the legal-tender question) reargued.” 
The case, therefore, was not within this rule of practice. 

No other grounds of exception from the rule, in regard to the 
legal-tender cases or constitutional cases in general, are suggested 
in support of the action of the court in disregarding the doctrine 
of stare decisis on that occasion. 

The exact facts of those cases ought to be borne in mind. 
When Hepburn v. Griswold was decided, the court consisted of 
eight members, — the youngest of whom, in service, had been a 
member sixteen years, — and all were present at the arguments 
and at the decision. Five members of the court joined in the 
decision. Under the rule of practice, therefore, of Briscoe v. 
Bank, this decision was all, in point of regularity and authority, 
that the decision of any constitutional question or case could be. 

Judge Bradley styles the decision in Hepburn v. Griswold 
“recent, made only by a bare majority, and during a period 
of public excitement, when the question had entered largely 
into the political discussions of the day.” No doubt a decision 
gathers authority with age, and if it is to be reversed, it is less in- 
convenient to reverse it at an early date. But the date of a decision 
forms no element of the rule of stare decisis, so far as our reading 
goes. Five, it is true, are only a “ bare” majority of eight, since 
four are not a majority of eight ; but five are also a full and an 
absolute majority of eight. And in this connection, it should be 
remembered that the decision of the last legal-tender case was 





112 Wall. 528, 572. 
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made by a “bare” majority of fiveto four! A majority less in 
ratio to the minority than in Hepburn v. Griswold. 

Judge Bradley also remarks, as above seen, on the “ public ex- 
citement”” surrounding the question; but he could hardly have 
meant to seriously urge that such influences had disappeared 
between January, 1870, and May 1, 1871! 

We add here, merely in the historical spirit, that no one will 
doubt that Hepburn v. Griswold was argued far more ably and 
fully, at least for the respondent, than was the same side in the 
later cases. Let one examine the reports on this point, if one 
doubts.} 

There is, then, nothing left of the reasons assigned for the dis- 
regard of stare dectsts in the last legal-tender decisions except the 
idea, hinted, but not laid down, that constitutioual cases may be 
exempted from the rule which governs in cases of private interest. 

This brings us to the inquiry, whether there is or ought to be a 
different rule in the former cases? 

The rule of stave decisis may be styled a rule of convenience, in 
the high sense of that word, —a rule which has been established 
in order to promote certainty and steadiness in the declaration and 
application of the law. There are no higher objects of the law 
or its administration. Misera est servitus, ubi jus vagum aut incer- 
tum. Without going far into the grounds of the rule, it may be 
compendiously said that it has found a firm lodgment in all well- 
developed or permanent systems of law,— Roman, French, 
Prussian, English, and American. It rests on an obvious sense of 
justice as well as of convenience. ‘“ Law, to be obeyed or followed, 
must be known ; to be known it must be fixed; to be fixed, what 
is decided to-day must be followed to-morrow ; and stare decisis et 
non quieta movere is simply asententious expression of these 
truths. 

What is there to soften the rigor or abate the force of this rule 
as applied to the decisions of constitutional questions coming 
before courts? It will hardly be claimed that convenience does 
not call for certainty in constitutional law as loudly as in other 
matters or kinds of law. Judges Strong and Bradley dwell on the 
far-reaching public consequences of the decision of constitutional 
questions, especially of “questions of constitutional power.” No 





18 Wall. 603; 12 Wall. 457. 
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one questions it; but it might seem that this consideration was 
one chief reason for holding steadily by such a decision made 
upon full argument, and careful consideration by a full court. We 
would admit all the considerations, all the qualifications, urged by 
these most accomplished and upright judges, —though we do not 
see how they applied to the legal-tender decisions of 1870, — but 
we cannot feel their force in constitutional questions so much even 
as in matters of private right. 

Whether, however, it was right and wise to reverse the first legal. 
tender decision or not, or whether that case was a fair exception to 
the rule or not, it would at first view appear to be more incon- 
venient for the whole people to be in doubt as to matters of 
constitutional construction, than for a comparatively few to be in 
doubt as to some point of commercial law, for example. A rule 
of constitutional construction can hardly be changed with less in- 
convenience or disadvantage to the public than one of private 
concern only. 

It must be conceded always that if a decision is wrong, clearly 
wrong in principle or on the facts (and this is to be determined on 
the conscience of the court called to examine it), it may be, or 
even ought to be, reversed. No less, an exception to stare decisis 
seems tenable or practicable. This is as true, it seems in reason, of 
public cases as of private cases, of cases of constitutional law or 
power as of cases of private right, and no more so. Our inquiry 
now is, Is the rule less applicable in any respect to cases of the 
former class than to those of the latter ? 

If the view here suggested is supported or opposed by any 
authorities or reasons, we do not know where, better than in the 
HARVARD Law REvIEw, one may look for their discovery and 
presentation. 

We know of no authorities which have discussed or answered 
our inquiry ; we do not even know that it is regarded in the forum 
of the profession or of jurists and judicious law-writers as an open 
question ; but the circumstances to which we have alluded above 
may, perhaps, have warranted our inquiry and our observations 
on it. 

D. H. Chamberlain. 
New York, April 29, 1889. 
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Notice TO THIRD-YEAR MeENn.—The Harvard Law School Asso- 
ciation offers a prize of one hundred dollars for the best essay on 
any of the following subjects : — 

I. True meaning of the term “liberty” in the clauses in the Federal 
and State Constitutions which protect “life, liberty, and property,” 
considered (1) in point of principle, (2) on the adjudged cases. 

II. The principle of liability in the case of Rylands v. Fletcher, L. 
R. 3 H. L. 330, and the extent of its application in the law of torts. 

III. Modifications in the view of crime and in the treatment of 
criminals, wrought by the advancement of science and civilization since 
1750. 

Competition for the prize isopen to members of the third-year class 
only. 

The essay must be sent to the Secretary of the Association, No. 220 
Devonshire street, Boston, Mass., on or before March 1, 1890. The 
prize will be awarded at the meeting of the Association, which is to be 
held in Cambridge in June, 1890. 

Louis D. BRANDEIS, Secretary. 





TuE following list shows the number of students in the Law School 
on October roth. The right-hand column shows the number published 
in the catalogue of last year, that is about two months later than the 
present time. 

October, 1889. December, 1888. 
Third Year . ... =. . ge] Third Year . . 1... 
Second Year... . . 60/ SecondYear. ..... 65 
. ., ene eee ee 
Special Students . . . . 56) SpecialStudents .... 52 


Total . 2. 2 « « 244 7 tt ttl Oe 








Mr. Euvcene WampaucH, A.B. 1876, LL.B. 1880, has been 
recently appointed a Professor in the Law Department of the State 
University of Iowa. 
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Tue learned article by Professor Maitland which we print in this 
number is a contribution to legal learning of great value, and it is 
probably one which no other man could have written. Scholars are 
familiar with Professor Maitland’s valuable and very readable commu- 
nications in the “ English Law Quarterly Review” within a few years. 
He has edited also in a thorough and admirable manner the two vol- 
umes of the Selden Society, as well as another volume of his own, 
presenting judicial records of the thirteenth century. And he has pub- 
lished at his own cost the invaluable series of early cases known as 
“ Bracton’s Note Book.” For some years he was Reader of English 
Law at the English Cambridge, and later became, as he now is, the 
Downing Professor of English Law there. 





“ DounTess, there was a constant tendency to make seisin a 
matter of forms and ceremonies, of sacramental acts with rod or twig 
or hasp of door,” says Professor Maitland in one of his articles.’ Some 
recently published? extracts from early Connecticut records show in an 
interesting way that this tendency became crystallized into a solemn 
mummery, and was brought over to the colonies in the shape of a well- 
defined custom. East Hartford, for example, “voted that two of said 
committee shall go and enter upon said property and take possession 
thereof by Turf and Twigg, fence and enclose a piece of the same, 
break up and sow grain thereon within the enclosure, and that they do 
said service in right of all the proprietors, and take witness of their 
doings in writing, under the witness hands.” Again, two inhabitants of 
Hartford testify, “as we were going from Hartford to Wethersfield, 
Jeremy Adams overtook us and desired that we would step aside and 
take notice of his giving possession of a parcellof land to Zachary 
Sandford, which we did, and it was a parcell of land on the road that 
goeth to Wethersfield, and we did see Jeremy Adams deliver by Turf 
and Twigg all the right, title and interest that he hath or ever hath of 
the whole parcell of land to Zachary Sandford.” 

Further, there existed in Massachusetts the custom of feoffment by 
livery of seisin in the first years of the colony. Professor Washburn 
says that it was formally done away by statute in 1642.° Livery is said 
to have existed also in York, Me., until 1692,‘ and it was possible in 
Pennsylvania until 1772.° But it is to be noticed that the colonies did 
away with livery long before England herself did.® In fact, there still 
remains in England one case where livery of seisin accompanying 
feoffment is effective without a deed.’ 





A MANAGER stole certain negotiable securities from his employers and 
sold them to X, who paid value and who was innocent of the fraud. 
Afterward the manager obtained by fraud from X a portion of the ori- 
ginal bonds and some other bonds of a like kind and corresponding 





11 L.Q. Rev. 334, 335 


2 Johns Hopkins University Studies, seventh series, vii.-ix. p. 41, n. 2. 
3°) Washburn, Real Property, *34, n. 

4 Sullivan, Land Titles, p. 8 

5 ; Washburn, Real Prop. *34, n. 2. 

6 1845. Stat. 8 & 9 Vict. c. 106. 

7 Williams, Seisin of the Freehold, p. 105. 
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value. These bonds were returned to the employers, who knew nothing 
~ the whole transaction. Can X sue the employers and recover the 
onds? 

This is the case of Zhe London and County Banking Company v. 
The London and River Plate Bank, 

The question as a point of extreme legal nicety is an interesting and 
difficult one. “It is absolutely new, and must be decided on principle,” 
remarks Lord Justice Lindley. The Court of Appeals holds that the 
defendants, z. ¢., the employers, have given value for the bonds, and so 
can retain them. The value given is this: the defendants have lost a 
right to sue the manager for conversion by accepting from him the 
bonds in question. The right to sue for the conversion of the bonds has 
been exchanged for the bonds themselves. Acceptance of the bonds 
by the defendants is presumed, because “it would be contrary to human 
nature to suppose that the defendants would not have kept the bonds if 
they had known of their theft from themselves, and of their restoration ; 
and we know as a fact that the defendants have insisted on their right 
to retain the bonds ever since they discovered the theft.” There is the 
analogous doctrine that the acceptance of a gift is presumed,” even 
when the gift is of an onerous nature.® This is the argument of Lord 
Justice Lindley. Lord Esher, M. R., seems to regard acceptance as 
immaterial, for he says: “When he restored them they lost their right, 
for how could they bring an action for the conversion of instruments 
which were in their own possession? I am of the opinion that the 
destruction of this right of action is a value moving from them, and that 
it is immaterial that they did not know what they were doing.” No 
direct authority is cited by either Lord Justice. 

The cases of Zhorndike v. Hunt‘ and Taylor v. Blakelock,’ how- 
ever, both seem to support this doctrine. In the former case a trustee 
misappropriated part of one trust fund, and being called on to account 
and pay into court the amount of the trust, he fraudulently missapplied 
part of another trust fund to make good the deficiency; the court 
decides that the .cestuzs of the first trust estate can retain the proceeds 
of the second misapplication, because they have given value; ¢. e., 
“There was a debt due from the trustees; they were called on to pay 
it, and if it had not been paid, they would have been liable to execu- 
tion.” The latter case is quite similar. One Carter was a trustee 
with the plaintiff under a will, and also trustee with the defendant 
under a settlement. Carter misappropriated part of the settlement fund, 
replacing, however, what he had taken by a corresponding portion of 
the will fund. Carter then died. It was Ae/d that the trust funds 
should not be disturbed; the defendant is a purchaser for value, be- 
cause “in taking payment he relinquishes the right for the fruition of 
the right.” 

There seems to be no real distinction between the cases just cited and 
The London and County Banking Co.v.The London and River Plate 
Bank. The values, to be sure, given in the former cases are equit- 
able choses in action, while the value given in the latter case is a legal 
right to sue for the tort. This, it is believed, is no reason for distin- 
guishing the principles of the two decisions. 





1L, R.20Q. B. D. 232, and L. R. 21 Q, B. D. 535; 61 L. T. Rep. N. S. 37. 
23Co. Reprasas 31 Ch. D, 282. &% . 95 i. & BI. 36, at Pp. 382. 
J 6 iL. R. 32 Ch. D. 


43 DeG. + §63 (1859). 560 (1886). 


























NOTES. 135 


“Tt is,” says Bacon, V. C., in Zaylor v. Blakelock,' “one of those 
painful cases, in which, as between two innocent persons, a loss having 
been sustained, the courtis to decide upon whom that loss shall fall.” 
Why not let the loss lie where it falls? 





The Supreme Court of Illinois has taken advantage of the summer 
vacation to fortify by a decision? the long-prevalent but erroneous 
notion that real estate remaining unsold at the dissolution or civil death 
of a corporation reverts to the original grantor or his heirs. This case 
seems a little strange, coming, as it does, three years after Professor Gray’s 
“Rule against Perpetuities,” although the error began with Lord 
Coke, and has been repeated times enough since to make it seem law.® 
At all events, however, the court can enjoy the self-satisfaction of 
having brought forth the first offspring of this time-honored delusion. 
Not only is this case the first real decision for the opinion professed in 
it, but every authority cited in support of the conclusion is traceable 
directly or indirectly back to Co. Lit. 13b. Now Hargrave’s note to 
this very passage shows that the other judges of the time were of a 
contrary opinion, while Professor Gray’s analysis‘ of Coke’s authorities 
discloses a single dictum of Choke, J., as a lonesome justification for 
Coke’s assertion. Moreover, constant efforts have been made to get away 
from the force of this erroneous doctrine. It is the law, for instance, 
that it applies to charitable corporations only. Again, it has been 
said that the doctrine applies to pure gifts and not to transfers on con- 
sideration.’ Furthermore, it is sometimes modified by statute.® 

It had been hoped that this decision would never be arrived at when 
the case came up for judgment. And it is suspected that the case was 
not presented to the court by counsel in a very thorough manner. Itis 
time that a notion so incorrect and so disturbing should be discounte- 
nanced in high places. 





1L. R., 32 Ch. D. p. 565. 

2 Mottv. Danville Seminary, 2 N. E. Rep. 927 (15 June, 1889), digested in this number, p. 136. 

3 Co. Lit. 13b, (1628); 1 Bl. Com. 44 (1 ¥ 2 Kent, 307, 1ath ed. (1873); 102 Ill. 315, 323 
(1882) ; 19 Mo. App. 26, 31 (1885); 23 S. C. 297, 298 (1885) ; Aigell and Ames on Corps. a 
11th ed. (1882) ; 2 Morawetz on Corps. § 1031, 2d ed. (1886); Gray on Perpetuities, § 51, n. 4 (1886). 

4 Gray on Perpetuities, §§ 44-48. 

5 19 Mo. App. 26. ® 18 Pick. 66; St. 189, c. 3. 
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RECENT CASES. 


[These cases are selected from the current English and American decisions not yet regularly 
reported, for the purpose of giving the latest and most progressive work of thecourts. No pains 
are spared in selecting a// the cases, comparatively few in number, which disclose the general 
progress and tendencies of the law. When such cases are particularly suggestive, comments 
and references are added, if practicable. ] 


CHARITABLE CORPORATIONS — DISSOLUTION — REVERTER OF REALTY. — On the 
dissolution of a charitable corporation having no debts and no stockholders, the 
title to its land reverts to the original owner and does not escheat to the State. 
Mott et al, vy. Danville Seminary et al,, 21 N. E. Rep. 927 (IIl.). 

COMMON CARRIERS— CONTRACT RESTRICTING LIABILITY FOR NEGLIGENCE. 
—An express stipulation by any common carrier for hire, that he shall be 
exempt from liability for losses caused by the negligence of himself or his ser- 
vants, is unreasonable and contrary to public policy, and consequently void. 
Liverpool & G. W. Steam Co. v. Phenix Ins. Co., 129 U. S. 397, 9 Sup. Ct. 
Rep. 469. 

This case is interesting in that it reaffirms the doctrine of Ratlroad Co. v. 
Lockwood, 17 Wall. 357, and holds that it is applicable to all public carriers alike, 
—to those by sea as well as to those by land, 

COMMON CARRIERS — REGULATIONS — QUESTION OF Law. — The reasonable- 
ness of a rule prescribed by a railroad company for the government of its 
business is purely a question of law, to be decided by the court, and not a ques- 
tion of fact, to be passed upon by juries, South Fla, R. Co. v. Rhoads, 5 So. Rep. 
633 (Fla.). 

CoNTRACTS— PuBLIC PoLicy—— HUSBAND AND WIFE.— An executory contract 
of a wife to support her husband, in consideration of a conveyance made by him 
to her, is contrary to public policy, and void. Corcoran v. Corcoran, 21 N. E. 
Rep. 468 (Ind.). 

CONSTITUTIONAL LAW — CHINESE EXCLUSION -ACT — TREATY RIGHTS, — 
Appellant on leaving the United States received a certificate, which, under the 
law as it then was, entitled him to return. The law was changed by the Exclu- 
sion Act of Oct. 1, 1888, in accordance with the provisions of which he was, on 
his return, refused permission to land. A writ of Aabeas corpus was sued out on 
the ground that the Exclusion Act was unconstitutional, edd, that it was a 
constitutional exercise of the legislative power, and that so far as it conflicted 
with existing treaties between the United States and China it operated to that 
extent to abrogate them as part of the municipal law of the United States; that 
the certificate of identity issued to appellant under the act of May 6, 1882, con- 
ferred upon him no right to return to the United States of which he could not be 
deprived by a subsequent act of Congress; and that the power of the legislative 
department of the government to exclude aliens from the United States is an 
incident of sovereignty which cannot be granted away or restrained on behalf of 
any one. The rights and interests created by a treaty, which have become so 
vested that its expiration or abrogation will not destroy or impair them, are such 
as are connected with and lie in property capable of sale and transfer or other dis- 
position, not such as are personal and untransferable in their nature, Chae 
Chan Ping v. United States, 130 U.S. 581, 9 Sup. Ct. Rep. 623. 

For the decision of the same case in the Circuit Court, see Chae Chan Ping v. 
United States, 36 Fed. Rep. 431, digested 2 Harv. L. Rev. 287. 

CONSTITUTIONAL LAW — INTERSTATE COMMERCE. — By an ordinance of the 
city of St. Louis, Mo., a tax of $5 per year was imposed upon every telegraph- 
pole used in the city. Ae/d, the tax cannot be upheld. ‘* Telegraphs being 
instruments of interstate commerce, and defendant’s lines in the city of St. Louis 
being used for transmission of messages to all parts of the United States, neither 
the State nor the city can impose a privilege or license tax upon the defendant.” 
City of St. Louis v. Western Union Tel. Co., 39 Fed. Rep. 59 (Mo.). 

CONSTITUTIONAL Law — LocaL SELF-GOVERNMENT. — Act Ind., March 19, 
1889, created a board of public works and affairs for cities of 50,000 inhabitants, 
to be appointed by the Legislature, and gave such board exclusive control of 
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streets, alleys, etc., and of the construction of sewers and the supply of water and 
lights. edd, that the law is unconstitutional as infringing the right of local 
self-government, State ex rel. Jameson et al. v, Denny, Mayor, et al, 21 N. E, 
Rep. 252 (Ind.), For a decision of a contrary tendency, see Com. v. Plaisted, 
148 Mass, 375, digested 2 Harv. L, REv. 288. 


CRIMINAL LAw — BicAMy — MENs REA, — The prisoner was convicted under 
24 & 25 Vict. c. 100 s, 57, of bigamy, having gone through the ceremony of 
marriage within seven years after she had been deserted by her husband, The 
jury found that, at the time of the second marriage, she, in good faith and on 
reasonable grounds, believed her husband to be dead. //e/d, by Lord Coleridge, 
C. J., Hawkins, Stephen, Carr, Day, A. L. Smith, Wills, Grantham, and Charles, 
JJ. (Denman, Field, and Manisty, JJ., and Pollock and Huddleston, BB., dissent- 
ing), that a dona fide belief, on reasonable grounds, in the death of the husband 
at the time of the second marriage afforded a gvod defence to the indictment, 
and that the conviction was wrong. Reg. v. Jolson, 23 Q. B. D. 168; s. c. 60 
L, T. Rep. N. s. 899 (Crown Cases Reserved ) 

There was no argument before the court on behalf of the prosecution in this 
case, and the decision is, perhaps, on that account, entitled to less weight than it - 
would otherwise deserve; but it is important, nevertheless, as showing that’ nine 
of the fourteen judges who sat considered that the mens rea was essential to the 
crime of bigamy, even under a statute the words of which seem to afford no 
sanction for the defence, which was here successful. For a decision substantially 
contra, see Com. v. Mash, 7 Met. 472. 

CRIMINAL Law — LIBEL — FoRMER ACQUITTAL.— An acquittal for an indict- 
ment for libel, contained in a certain article published in a newspaper, is a 
bar to a subsequent prosecution for libel contained in the same article, although 
the defamatory words alleged are not the same. (McFarland, J., dissenting.) 
The majority of the court held that the criminal offence was the publication of 
the article which contained the alleged libels, and that this offence could not be 
split up and prosecuted in parts. The dissenting judge held that two libels 
might be published in the same paper, and that putting them under one _ headline 
or article made no difference. Peoplev. Stephens, 21 Pac. Rep. 856 (Cal.). 


CRIMINAL Law — MURDER — MALICE. — The offence of murder in the first 
degree may be proved by the mere act of the killing and the attendant circum- 
stances; the law will presume that the act of killing was malicious, if there are 
no circumstances tu prevent the presumption. Svat v. Brown, 43 N. W. Rep. 
69 (Minn.). 

EVIDENCE — DECLARATIONS AGAINST INTEREST. — Where a wife, who, being 
thirty-nine years of age, had entered into an antenuptial agreement with her 
husband, he then being seventy years of age, whereby it was agreed that the 
wife, upon the death of her husband, should have absolutely one-seventh of all 
his estate in lieu of the one-third interest to which by law she would be entitled, 
and, also, that in case the husband should survive the wife, the same interest 
should, upon his death, descend to her heirs and personal representatives, 
wished, after the death of her husband, to show that the contract had been 
annulled, it was Ae/d, that a declaration of the deceased husband,’ made during 
his lifetime, to the effect that he had cancelled the contract was admissible as a 
declaration against his interest, for it was for his interest to retain the larger 
control of his property allowed by the contract. The provision of the contract in 
favor of heirs, does not negative this conclusion, for, on account of the disparity 
of their ages, it was probable that the wife would survive the husband. osford 
v. Hosford, 42 N. W. Rep. 1018 (Minn.). 

EvipENCE — ForEIGN LAw — Proor,— If an expert witness called to prove 
foreign law states that any text-book, decision, code, or other legal document, 
truly represents that law, then the court may regard the legal document to which 
he refers not as evidence fer se, but as part of the testimony of the witness, and 
may deal with it and give the same effect to it as to any other portion of the 
evidence of the expert. Concha v. Murietta, 60 L. T. Rep. N. s. 798 (Eng.). 

EVIDENCE — JUDICIAL NoticE.— On a complaint for keeping open a shop on 
Sunday for the purpose of doing business therein,—e/d, that the court will take 
judicial notice that tobacco and cigars sold bya tobacconist are not drugs and 
medicines, and may exclude the testimony of a witness who offers to testify that 
they are. Com.v. Marzynski, 21 N. E. Rep, 228 (Mass.). 
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EvIDENCE — PRIVILEGED COMMUNICATIONS. — An accomplice who _ confesses 
his connection with a crime, and gves on to the witness-stand, may be 
impeached by the testimony of an attorney to whom he has made communica- 
tions, Though such communications are privileged, the privilege is that of 
the client and not that of the attorney, and the accomplice, by going on to the 
stand, leaves all privilege behind him, People v. Gallagher, 42 N. W. Rep. 
1063 (Mich, ). 

FRAUD — EVIDENCE — MERCANTILE REPORTS, — “Where a merchant makes 
verbal statements as to his fmancial condition to an employe of a mercantile 
agency, by whom such statements are reduced to writing as a part of the same 
transaction, but not signed, and subsequently the merchant approves his former 
statements, the written statement,” or the statements printed in the mercantile 
report, “are admissible in evidence against him.” Mooney e¢ al. v. Davis et al, 
42 N. W. Rep. 802 (Mich.). 


INFANCY — VOIDABLE POWER OF SALE.— Where an infant gave to an attorney, 
as payment for the latter’s services in defending the infant in a criminal action, a 
note and mortgage together with a power of sale— held, the power of sale was 
not void, but voidable, and subject to be defeated by the infant on payment of a 
just compensation for the services, within a reasonable time after his coming of 
age. Askey et al. v. Williams, 11S. W. Rep. 1101 (Tex.). 


INSURANCE — ASSIGNMENT OF PoLicy.—If a_ life-insurance policy is made 
payable to the wife of the insured, or, if she dies in his lifetime, to her children, 
and she dies before the insured, the children are entitled to the proceeds, 
although the insured and his wife executed an assignment of the policy to 
another. Appeal of Brown, 17 Atl. Rep. 419 (Pa.). 


Jury TRIAL — CHALLENGES— JUROR WITH OPINION AS ‘TO GUILT OF 
AccusED, — Ajuror who says he has formed an opinion as to defendant’s guilt, 
from what he has read in the newspapers, but also says he can render a verdict 
according to the evidence, uninfluenced by his previous opinion, is competent. 
Rizzolo v, Commonwealth, 17 Ath. Rep. 520. ( Pa.) 

PLEADING — LEGAL Errect oF FacTS— EXEMPLARY AND ACTUAL DAMAGES, 
— Where, in an action for personal injuries, plaintiff set out all the facts necessary, 
to support a verdict for actual damages, and then prayed for “ $6 actual and 
$20:0 exemplary damages,” — held, it made no difference that the sum called 
actual damages in the petition was so small, that, if there had been no other 
damages the court could not take jurisdiction of the case; since it is the legal 
effect of the facts set out, and not the name or effect stated by the pleader, that is 
important, and the jury, under the instructions of the court, were justified in find- 
ing that part or the whole of what the pleader called exemplary damages were, 
in fact, actual damages. Jnternational & G. N. R. Co. v. Gordon, 11 S. W. 
Rep. 1033 (Tex.). 

PURCHASE FOR VALUE — SATISFACTION OF PRE-EXISTING DEBT. — Where a 
fraudulent vendee of goods transfers them to another in payment of a pre- 
existing debt, such pre-existing debt alone will not be a sufficient consideration 
to constitute a transferee a dona-fide purchaser for value. LZaton v, David- 
son, 21N, E, Rep. 442 (Ohio), 

The court here attempts to distinguish transfer of negotiable paper from that of 
other property, and holds, it would seem inconsistently, that what is value in 
the former case is not inthe latter, For a full collection of cases on the point, 
see Ames, Cases on Bills and Notes, Vol 1, pp. 650 and 667. 


REAL PROPERTY — EASEMENTS — OBSTRUCTION OF — EQUITABLE RELIEF, —= 
When the owner of a_ servient tenement obstructs a right of way of 
which the owner of the dominant tenement has made unjustifiable use, equity 
will not interfere, but will leave the owner of the dominant tenement to his 
action inlaw. McBryde et al. v. Sayre et al., § So, Rep, 791 (Ala). 


REAL Property — Lis PENDENS — EFFECT OF SUBSEQUENT APPEAL. —A 
purchaser in good faith at a private sale, whose title rests on a voidable decree 
in chancery, the purchase being made after the entry of the decree, and before a 
writ of error thereto is sued out, is not affected by a subsequent reversal of the 
decree on error. A final decree, where no appeal is taken, is a final determination 
of the particular suit, and subsequent proceedings by a writ of error constitute a 
wholly new and independent action. Therefore, in this case, the purchaser did 
not take title pendente lite. Cheever v. Minion et al, 21 Pac. Rep. 710 (Col.), 
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REAL PRCPERTY — RULE AGAINST PERPETUITIES — CROWN GRANTS IN 
Co.onigs. — In 1823, in a Crown grant of land in New South Wales, there was a 
reservation of a right to resume such quantity thereof, not exceeding ten acres, 
as might be required for public purposes. edd, that, whether or not the 
Crown in England would be affected by the rule against perpetuities, such rule 
was, nevertheless, inapplicable in 1823 to Crown grants of lands in the colony, or 
to reservations, or defeasances in such grants, to take effect on some contin- 
gency more or less remote, and only when necessary for the public good, 
Cooper v. Stuart, 14 App. Cas, 286 (Privy Council). 

The reason given for making an exception to the rule against perpetuities in 
this case is, that in the early days of a colony it is impossible to foresee what 
land will ultimately be required for public uses; that some sucn reservation as 
was here employed is the only feasible way of protecting the future needs of the 
colony; and that a rule which rests upon considerations of public policy could 
not be said to be reasonably applied where its application would prevent such 
protection. 

REAL PROPERTY — RULE AGAINST PERPETUITIES — POWER OF APPOINTMENT 
BY WILLS. —A was a cestui gue trust for life, with a general power of appoint- 
ment by will. She appointed by will two of her children for their lives, with 
remainders over, //e/d, that, as the power of appointment was by will only, the 
gift under it must be construed as of the time of the creation of the power, and 
not as of the time of its exercise. So considered, the gift, being an infringement 
of the law against perpetuities, isinvalid. Genet et al. v. Hunt et al., 21 N, E. Rep. 
gt (N, Y.). 

the Court here distinguished sharply between a general power of appointment 
f by will and one by deed or will. In the latter case, the donor of the power is in 

effect the absolute owner. of the property, as he can at any time appoint ‘to himself, 
His appointment, then, is really a gift from himself to the appointee, and should 
be construed as of the time it is made. The donee of a general power of appoint- 
ment by will is in no sense the absolute owner of the property, and there is, there- 
fore, no reason for construing the gift under such a power as of the time of 
the exercise instead of the time of the creation of the power. The decision is in 
line with that of James, V. C., in Ju re Powell's Trusts, 39 L. J. Ch. 188, and op- 
4 posed to the later decisions of Rous v. Fackson, L. R. 29 Ch. D. 521, and Ju re 

Flower, 34 Wk. Rep, 149, in which the above distinction was not taken, See also 
Gray, Rule against Perpetuities, § 526, approving of the rule here adopted. 

TELEGRAPH COMPANIES — RIGHTS OF RECEIVER OF A MESSAGE — REASONABLE 
REGULATION, — One to whom a telegram is sent may maintain an action against 
the telegraph company for its negligence in delivering the same, A telegraph 
company cannot stipulate that it shall not be liable for negligence in delivering 
a message unless a claim therefor in writing is presented within sixty days from 
the receipt of the message. This is not a reasonable business regulation, but a 
species of private statute of limitation. W. U. Tel. Co. v. Longwili, 21 Pac. 
Rep. 339 (N. M.). 

TENANTS IN COMMON — SATISFACTION OF LIEN — CONTRIBUTION.— Where one 
tenant in common pays off a lien against the joint property, he is entitled to con- 
tribution from the other tenants to the extent of their respective interests, and 
a court of equity to secure such contribution will enforce upon the interests of 
the other tenants an equitable lien of the same character as that which has been 
removed. Joon et al. v. Fennings et al., 20 N. E, Rep. 749 (Ind.). 

WILLs — IMPERFECT DESIGNATION — EVIDENCE OF INTENTION. —A_ will be- 
queathed a sum to the “Nursery,” without other designation, There was no cor- 
; poration with that name, but there was one which was originally incorporated 
‘ as the ‘Providence Nursery,” and after seven years changed its name to the: 
““R. I, C. Hospital and Nursery of P.,” and subsequently consolidated with an 
orphanage, which was commonly called the ‘‘ Nursery,’’ and to which the testator 
had contributed. The orphanage maintained the ‘‘ Nursery” in connection with 
its other work, edd, the claim of the orphanage is superior to that of another 
institution never popularly known as a nursery, though called by the testator 
the “Nigger Nursery; ” and evidence that the testator, after making his will, said 
he had given a legacy to this latter institution, and when told that he had erro. 
neously called it “Nursery,” he replied that he did not wish to erase anything 
from the will, and that he meant the “ Nigger Nursery,” is inadmissible. Wood et 
al. v. Hammond et al., 17 Atl. Rep, 324 (R. I.). 
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REVIEWS. 


A Dictionary or Law. Comprising a dictionary and compendium 
of American and English jurisprudence. By William C. Anderson, of 
the Pennsylvania Bar. T. H. Flood & Company. Chicago, 1889. 
8vo. pp. 1132. 

The distinguishing feature of this dictionary is the material out of 
which, it is constructed; judicial definitions and interpretations make 
up the body of the work. The dictionary itself is divided by different- 
sized type into definitions and commentary. “The endeavor has been 
to find definitions framed by the courts, the highest tribunals of the 
country receiving the preference. Some by text-writers are also given.” 
“The commentary portion of the work consists of matters pertaining, it 
is believed, to every recognized branch of the law, and sets forth the 
reasoning of the law itself.” “In the selection of cases preference is 
given upon all subjects to the decisions of the Supreme Court and cir- 
cuit courts of the United States, and, next, to those of the highest courts 
of the States.” 

The merits and demerits of the plan of the work are apparent. 
Scholarly treatment can hardly be expected. Moreover, it is by no 
means clear that the sources which the compiler has preferred are the 
best for the purpose of true definition and discriminating application. 
Again, eleven hundred pages are hardly sufficient for an extensive com- 
mentary on the whole law. But, on the other hand, the dictionary 
exposes the law as it is applied every day in the highest courts of this 


country, and thus becomes distinctly American. It is practical and 
thoroughly useful, it seems, to the student and to the American lawyer. 
It is impossible to tell as yet how well Mr. Anderson has performed 
the task he has set for himself. It seems to the writer, however, that 
notwithstanding the labor involved the work has heen done extremely 
well, L. F. H. 





THE Powers AND Duties OF PoLiCE OFFICERS AND CORONERS. 
By R. H. Vickers. Chicago: T. H. Flood & Co., 1889. 16mo. 
PPp- 275- 

The primary object of this book is to put, in language comprehensible 
to the general public, the broad principles of the law of police officers 
and coroners. The author, however, wishes to raise a strong public 
sentiment against the system by which the police of Chicago are con- 
trolled, which, he claims, enables the ward bosses to paralyze all 
efforts to bring certain classes of criminals to justice. This gives the 
‘book a strong local flavor. A. C. T. 





